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NOMINATIONS OF MICHAEL BRUNSON WAL-
LACE, TO BE U.S. CIRCUIT JUDGE FOR THE
FIFTH CIRCUIT AND VANESSA LYNNE BRY-
ANT, TO BE U.S. DISTRICT JUDGE FOR THE
DISTRICT OF CONNECTICUT

TUESDAY, SEPTEMBER 26, 2006

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC

The Committee met, pursuant to notice, at 3:33 p.m., in room
226, Dirksen Senate Office Building, Hon. Arlen Specter, Chairman
of the Committee, presiding.

Present: Senators Sessions, Cornyn, Brownback, Leahy, and Ken-
nedy.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Chairman SPECTER. The Judiciary Committee will now proceed
with the nomination of Michael B. Wallace to be U.S. Circuit Judge
for the Fifth Circuit, and following that, the hearing for Vanessa
L. Bryant to be U.S. District Judge for the District of Connecticut.

As is our practice, we will hear, first, introductions from the Sen-
ators. With the nomination of Mr. Wallace listed first, we will turn
at this time to the distinguished Senator from Mississippi, Senator
Lott.

PRESENTATION OF MICHAEL B. WALLACE, NOMINEE TO BE
CIRCUIT, JUDGE FOR THE FIFTH CIRCUIT, BY HON. TRENT
LOTT, A U.S. SENATOR FROM THE STATE OF MISSISSIPPI

Senator LOTT. I cannot get my microphone to work here, Mr.
Chairman.

Chairman SPECTER. We will take that up with the Rules Com-
mittee, Senator Lott.

[Laughter.]

Senator LOTT. I think I know somebody there that maybe can
help us with that.

Chairman SPECTER. If we cannot get an adequate appropriation.

Senator LOTT. We may have to redecorate this whole room, as a
matter of fact.

Chairman SPECTER. I want to say at the outset that it was not
planned that way.

[Laughter.]

o))
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Senator LoTT. Well, thank you very much, Mr. Chairman. My
senior colleague, Senator Cochran, is attending a briefing that I am
sure the Chairman is familiar with. We thank you for going ahead
with this hearing today for these very fine nominees that have
been submitted by the President.

I know Senator Cochran will have some personal remarks, but
let me just take a few minutes to say that I am pleased to be here
and to support the nomination of a gentleman and an outstanding
lawyer that I have known, he and his family, for probably 30 years
Now or more.

It is one of those cases where I knew his parents. He is from Bi-
loxi, Mississippi, a great international city that has been through
an awful lot in the last year. So, I have known his family, he and
his wife and children. They are here. Brilliant daughters, all of
them. One of his daughters actually worked in my office. So, I
know this nominee quite well.

I have always been tremendously impressed with his intellect,
his character, and even his athletic ability. After he finished at Bi-
loxi High School, he went to Harvard University.

I questioned his wisdom on that, but he did go and actually
played football. He graduated cum laude from Harvard University.
He received his J.D. from the University of Virginia Law School in
1976, where he served on the Law Review and was in the Order
of the Coif.

After he graduated, he clerked for a Supreme Court Justice in
Mississippi, Harry G. Walker, and then Associate Justice William
H. Rehnquist of the U.S. Supreme Court.

Following his Supreme Court clerkship, he returned to Mis-
sissippi and took his father’s place in a small Biloxi legal partner-
ship. During his 2 years with Sekul, Hornsby, Wallace & Teel—and
one of the esteemed members of that law firm is actually here
today, Claire Hornsby is a pioneer for women in the legal profes-
sion in our State and in this area. Mike participated in the general
practice of law.

From 1980 to 1983, he worked in Washington, DC for me, first
as a research assistant with the Republican Research Committee
in the House of Representatives, then following my election as
Whip in the House, as counsel in the Whip’s office.

In 1983, he became an associate with the Mississippi firm of
Jones, Mockbee & Bass in Jackson, and became a partner. The
firm merged with one of the most renowned law firms in the State,
Phelps Dunbar, where he remains a partner today.

His practice focuses on complex commercial and constitutional
litigation and includes a significant amount of appellate work.

Though he was embarking on what would become a widely re-
spected and successful private practice, Mike continued his commit-
ment to public service through the end of the 1980s. He served as
Director of the Legal Services Corporation, a Presidential ap-
pointed and Senate confirmed position, from 1984 to 1990.

Mike Wallace has never ducked tough issues or difficult issues.
In more cases than not, he did a very persuasive job on the evi-
dence, or with the knowledge that he had, was successful in the
courtroom and in every walk of life that he has participated in.
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One of his law partners indicated that he has prevailed in about
80 percent of the appellate cases that he has handled.

He has been criticized for unapologetically and vigorously assert-
ing arguments for his clients, which is ridiculous, given that that
is the obligation of every attorney.

He has been criticized sometimes for things he did while working
for me. I was the person in the leadership position. He worked
under the direction of the person he was serving. So, I feel particu-
larly aggrieved when I see those sort of unfair allegations.

He has handled cases at every possible level in both State and
Federal judicial systems, including, in 2002, he argued and won a
case before the U.S. Supreme Court.

I have been very concerned by some of the charges that have
been leveled against him by nameless, faceless detractors who have
questioned his fitness to be a judge. Those critics could not be more
wrong.

He is one of the most qualified people you could possibly find to
serve on an appellate court, as is evidenced by his background, his
education, his experience, his Washington experience, his working
at the Supreme Court. I know him to be a considerate, personable,
courteous, kind, and thoughtful family man.

He is active in his church, Trinity Presbyterian, where he has
not been content just to sit on the back pew. He has been aggres-
sively involved, teaching a very popular Sunday school class, and
recently he traveled with his church and a predominantly African-
American Baptist church to Honduras to build houses for the poor.

Bishop Ronny Crudup of the New Horizon Church in Jackson, in
his letter to the Judiciary Committee, had this to say of Mike after
he helped form a partnership between New Horizon and Trinity
Presbyterian: “It was the hard work of Michael Wallace and other
progressive, open-minded, Christ honoring leaders at Trinity Pres-
byterian Church who, in a year’s time turned an awful decision
(not to enter the partnership) into a premier interracial church
partnership in the State of Mississippi.”

Throughout his life, Mike has shown a calling to public service.
I have listed some of the things. He served in legislative roles and
as Chairman of the Legal Services Corporation where, in my opin-
ion, he took actions to deal with some of the problems that that en-
tity had.

After years of having to fight almost every year over its funding,
after it was really changed and focused toward providing indigent
legal services, has from that day to this annually gotten funding,
including as far back as the Reagan administration, without fights
because we are generally satisfied that they are doing what they
should be doing.

During the impeachment trial of President Clinton, I needed
good legal counsel. Once again, Mike left his law firm to come and
work with me as we tried to do the right thing in those uncharted
waters.

Many would disagree with how we did it, or whether we did it
at all, but I think most would agree we did it responsibly, carefully,
within the Constitution, in a timely fashion, and in a way that
most people would think was a credit to the institution. Mike
helped with that.
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So I am here, Mr. Chairman, to say that I have every confidence
in this lawyer. I think he is one of the most brilliant legal minds
I have ever known, and I think he would be a credit to the Fifth
Circuit Court of Appeals. I put my full support behind his nomina-
tion.

Thank you for having this hearing.

[The prepared statement of Senator Lott appears as a submission
for the record.]

Chairman SPECTER. Thank you very much, Senator Lott.

We turn now to the senior Senator from Mississippi, Senator
Cochran.

PRESENTATION OF MICHAEL B. WALLACE, NOMINEE TO BE
CIRCUIT, JUDGE FOR THE FIFTH CIRCUIT, BY HON. THAD
COCHRAN, A U.S. SENATOR FROM THE STATE OF MIS-
SISSIPPI

Senator COCHRAN. Mr. Chairman, I am pleased to join my friend
and colleague in the Senate to support the nomination of Mike
Wallace to serve as a member of the Fifth Circuit Court of Appeals.
Mike is exceptionally well qualified to serve as a member of this
court. He is a highly skilled lawyer with a wide range of experience
that will enable him to serve with distinction.

Mike is joined today, as you have probably been advised, by
members of his fine family and fellow lawyers from our State. His
wife, Barbara, is a lawyer in Jackson, Mississippi. His daughter,
Molly, is pursuing a Master’s degree in Speech Pathology at the
University of Memphis. His daughter Ellie is a junior at the Uni-
versity of Southern California. His daughter Grace is a junior at
St. Andrew’s Episcopal School in Jackson, Mississippi. His sister,
Jane May Daughtery of Biloxi is here as well.

Mike’s long-time former law partner and my good friend, Claire
Hornsby of Biloxi is here. She is a former president of the Harrison
County Bar Association and was the first woman to practice law
in the Mississippi Gulf Coast. She is here supporting Mike’s con-
firmation.

Other distinguished Mississippians in the legal profession who
know Mike Wallace well are here: Reuben Anderson, former State
Supreme Court Justice in Mississippi, who is now Mike’s partner
at the law firm of Phelps Dunbar.

And my former classmate from the University of Mississippi,
Scott Welch, who practices law with Baker Donaldson in Jackson
and currently serves on the American Bar Association’s Board of
Governors, is here to support Mike Wallace.

Mike graduated cum laude from Harvard University in 1973. He
attended the University of Virginia School of Law, where he served
on the Law Review, a top student at that university. He was a
member of the Order of the Coif.

After graduating from law school, Mike clerked for Justice Harry
Walker on the Supreme Court of Mississippi, and then for Asso-
ciate Justice William H. Rehnquist in the U.S. Supreme Court.

He then joined the law firm of Sekul, Hornsby, Wallace in Biloxi,
where he practiced for 2 years and then came to Washington to
serve as an Assistant Research Analyst for the U.S. House Repub-
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lican Research Committee, when my friend, Senator Lott, was
Chairman of the Research Committee.

Then he served as counsel, as Senator Lott pointed out, during
the impeachment proceedings. But after he was counsel to the Re-
search Committee, he served in the Whip’s office as counsel in the
House.

Well-versed in a wide range of legal matters, a top student every-
where he has ever been, widely respected, and justly so. He has
been involved with complex litigation.

In our State, if you had a tough lawsuit you went to see Mike
Wallace. If you had something complicated to figure out, you con-
sulted with Mike Wallace. He has been involved in litigation in
State and Federal courts throughout the United States.

In 1999, Mike was called on for the toughest job ever, to serve
as impeachment counsel to the Senate of the United States. My
friend and colleague was the Majority Leader of the Senate at that
time and he tried to find the best, the smartest, the most capable
person to help us do that job and do it right, and consistent with
the Constitution and the laws of the United States, and in a fair
manner that would reflect credit on the country and the U.S. Sen-
ate.

He achieved that result. He served the Senate during a very dif-
ficult challenge to this institution’s fitness to serve as a court of im-
peachment of the President of the United States. Think about that.

I hope the Committee will carefully review the nomination. The
President has chosen well, and I recommend the Committee report
favorably his confirmation to the Senate.

Chairman SPECTER. Thank you very much, Senator Cochran.

As is the practice after the introductions are made, Senators do
not customarily remain. So if you choose to exit, people will under-
stand the practice of the committee.

We now turn to Senator Christopher Dodd, for the introduction
of Vanessa L. Bryant to be U.S. District Judge for the District of
Connecticut.

Senator DoDD. Mr. Chairman, this is a Rules Committee matter
again with the microphone.

Chairman SPECTER. Well, let the record show that both the
Chairman and Ranking Member of the Rules Committee have had
first-hand evidence of the need for further additional funding for
the Judiciary Committee so that we can secure adequate equip-
ment.

[Laughter.]

Senator DoDD. A pretty shoddy way of doing that.

Chairman SPECTER. And may the record further show that it was
not a preconceived plot.

[Laughter.]

PRESENTATION OF VANESSA LYNNE BRYANT, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF CONNECTICUT, BY
HON. CHRISTOPHER DODD, A U.S. SENATOR FROM THE
STATE OF CONNECTICUT

Senator DopD. Well, thank you very much, Mr. Chairman. I am
pleased to be here today with my colleague, Senator Lieberman, in
introducing Judge Vanessa Bryant of Avon, Connecticut to sit on
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the U.S. District Court for the District of Connecticut. We thank
the Committee for taking the time to hear her and to allow her to
be before the Committee.

I want to congratulate Judge Bryant on her nomination to the
U.S. District Court. I would also like to acknowledge the members
of Judge Bryant’s family who are here today. She is joined by her
husband, Tracy Rich, who is the Executive Vice Chairman and
General Counsel of the Phoenix Company in Hartford, Connecticut;
her son Bryant, a student at Bowdoin College; her daughter Dana,
who is a student at Oberlin College; and her mother Muriel, who
is here as well. So, it is a pleasure for us to welcome them to this
Committee room.

I would also note, Mr. Chairman, that the Attorney General of
Connecticut, Richard Blumenthal, is here to speak as well on be-
half of our nominee, along with the State president of the NAACP,
Scot Esdaile, among other people from Connecticut who have come
down on behalf of this nominee.

President Bush nominated Judge Bryant to fill the vacancy cre-
ated by U.S. District Court Judge Dominic Squatrido, on the rec-
ommendation of Connecticut Governor Jodi Rell. Governor Rell had
a number of potential candidates, Mr. Chairman, to fill this seat,
but she was most favorably impressed with Judge Bryant, as we
are, and hence our presence here this afternoon.

Judge Bryant is a product of Stanford and Norwalk public
schools. She graduated from Howard University with Honors, and
went on to receive her law degree at the University of Connecticut.

Upon graduation from law school, Judge Bryant was hired as an
attorney for the Hartford firm of Day, Berry & Howard, one of our
most distinguished law firms in the State of Connecticut, and sub-
sequently worked for the Aetna Life & Casualty Company and
Shawmut Bank.

From 1990 to 1992, Judge Bryant served as vice president and
general counsel of the Connecticut Housing and Finance Authority,
which finances the construction of affordable housing and helps
low-income families purchase their own homes.

She later served as managing partner at the Hartford-based law
firm of Hawkins, Delafield & Wood. In 1998, former Governor Ro-
land nominated Judge Bryant to the Connecticut Superior Court,
to which she was easily confirmed, I may point out.

In 2003, she was elevated to become the administrative judge in
the Litchfield Judicial District. Judge Bryant rose the next year to
her current position as the presiding judge for the Hartford Judi-
cial District, Civil Division, overseeing all civil cases in the Hart-
ford court and assigning the caseloads for judges under her juris-
diction.

Outside of the courtroom, Judge Bryant has devoted, Mr. Chair-
man, a great deal of her time to important volunteer work in Con-
necticut through the Oliver Ellsworth Inn of Court. She has served
as a mentor and role model for young attorneys in our State. It is
also notable that, if confirmed, Judge Bryant will be the first Afri-
can-American woman to serve on the Connecticut Federal bench.

As someone who supports this nomination of Vanessa Bryant to
the U.S. District Court for the District of Connecticut, I want to
thank you, Mr. Chairman, and the Committee for scheduling this
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confirmation hearing today, and to know that we support this nom-
ination very strongly and hope the Committee will look favorably
upon this nomination.

Chairman SPECTER. Thank you very much, Senator Dodd.

We now turn to Senator Lieberman.

PRESENTATION OF VANESSA LYNNE BRYANT, NOMINEE TO BE
DISTRICT JUDGE FOR THE DISTRICT OF CONNECTICUT, BY
HON. JOSEPH 1. LIEBERMAN, A U.S. SENATOR FROM THE
STATE OF CONNECTICUT

Senator LIEBERMAN. Thanks very much, Mr. Chairman, Senator
Cornyn. I am glad to join with my senior colleague, Senator Dodd,
in introducing Judge Vanessa L. Bryant to your Committee at this,
her confirmation hearing on her nomination to become a U.S. Dis-
trict judge, but to also say that we are not just here to introduce
her, but to endorse her and to urge the Committee to favorably re-
port on her nomination to the bench.

As Senator Dodd said, Judge Bryant’s name was originally raised
by Governor Rell, our colleague, as Governor of our State. I had not
known her before, but I have gotten to know her. I have reviewed
her record.

I have heard from people who have worked for her, with her, ap-
peared against her in court, appeared before her in her time as
judge, and the reports are extremely favorable, coming from people
whose judgment I respect and whose standards are high.

Senator Dodd spoke to the facts of Judge Bryant’s biography, her
curriculum vitae. I would just say that at each stage of this career,
considerable experience in the private sector, some in the public
sector before she went on the bench, and then from the time she
haigone on the bench she has, in my opinion, performed very, very
well.

Judge Joseph Pellegrino, who is the Chief Court Administrator
in the State of Connecticut, whose duties include assigning judges,
considering their service, recommending judges for promotion, has
in one public statement, a statement to us on Judge Bryant, called
her “a super-star”. That is a very, very high compliment from a de-
manding member of the Connecticut bench who is the Chief Court
Administrator.

The facts speak to this. As an administrator, Judge Bryant has
a proven record in both the Hartford and Litchfield courts, where
she has worked on speeding up clogged caseloads.

When Judge Bryant took over the Hartford Judicial District Civil
Division in September of 2005, there were just over 2,100 civil
cases pending. By December of 2005, four or 5 months later, that
number was reduced by nearly 25 percent, to 1,594.

I will say also that as a trial judge, Judge Bryant had a reversal
rate of 6.4 percent, which is to say, in only 6.4 percent of the cases
that she rendered decision in which were appealed, only 6.4 per-
cent of the time was she reversed. That is an enviable record.

Even with her heavy workload, she has found time to volunteer
both her professional skills to young lawyers, as Senator Dodd indi-
cated, and also at her church, the Asylum Hill Congregational
Church in Hartford.
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She is here with her family. It is a wonderful, proud, involved
family of citizens. Her mother, proud mother, justifiably proud, her
husband, two children.

I said I had not met Judge Bryant before she was nominated. 1
hope this will not bias the Chairman or the members of the com-
mittee. Her son did work in my purposive, but ill-fated, Presi-
dential campaign in 2004.

[Laughter.]

So, this speaks to his idealism, and I will say, generally, the good
judgment of the members of this family.

I know that there is some controversy around this nomination
from the Bar Associations. I would just say, personally, that I have
spent some time on the record here and I have listened to people
who have called, and I have read the letters of people who have
written. They are strong and they are positive. So, I come before
you to strongly endorse this nomination.

Senator Dodd said Judge Bryant should be confirmed on the
merits, but in this country that celebrates the breaking of barriers,
and all of us have had the opportunity at one time or another to
do so, it should not be passed over that, if confirmed—and I would
say when confirmed—dJudge Bryant will be the first African Amer-
ican woman to serve on the Federal bench in New England.

We are at the end of the session. We are going to recess at the
end of this week. Mr. Chairman and members of the Committee,
I hope you will find it possible, if not this week during the lame
duck session, to report this nomination to the full Senate. The Fed-
eral district bench in Connecticut is a busy one. I know probably
everybody says that to you.

Attorney General Blumenthal, who himself and through his As-
sistant AGs has appeared before Judge Bryant many times, can
testify more personally than I can, because I have not been there
in a while. But we need to fill this vacancy on the bench, and I
hope we will find it possible together to bring Judge Bryant to con-
firmation before the end of this calendar year.

Mr. Chairman, I thank you very much for your courtesy and I
wish the Committee well.

Chairman SPECTER. Thank you very much, Senator Lieberman.

As 1 said earlier, it is not the custom of introducing Senators to
stay beyond the point of their introduction, so people will under-
stand if you go back to your other duties.

Senator LIEBERMAN. Thank you, Mr. Chairman.

Chairman SPECTER. Michael B. Wallace, please step forward, and
Vanessa L. Bryant. We will swear you in together. If you will
please raise your right hands.

[Whereupon, the nominees were duly sworn.]

Chairman SPECTER. You may be seated, Mr. Wallace.

Judge Bryant, if you will sit back, we will take Mr. Wallace first,
as he is listed first on the agenda, and his nomination is for the
Court of Appeals.

Mr. Wallace, welcome to the Judiciary Committee.

Mr. WALLACE. Thank you, Senator.

Chairman SPECTER. It is our custom, if you would introduce your
family, we would appreciate your doing that at this time.
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Mr. WALLACE. I would be happy to do that. I was pleased that
Senator Cochran was able to do that. My wife, Barbara Wallace is
here with me. Our oldest daughter Kyle, who is a second-year stu-
dent at the University of Virginia Law School is here. And our
daughter Molly, and our daughter Ellie, and our daughter Gracie,
I think Senator Cochran told you what those young ladies were
doing. We are all pleased and happy to be here with you today.

Chairman SPECTER. Thank you, Mr. Wallace.

As is our custom, we will proceed now with whatever statement
you care to make to the committee.

STATEMENT OF MICHAEL BRUNSON WALLACE, NOMINEE TO
BE U.S. CIRCUIT JUDGE FOR THE FIFTH CIRCUIT

Mr. WALLACE. Thank you, Mr. Chairman. I do not have an open-
ing statement. I do want to thank the President for his confidence
in me. I do want to thank our two Senators, Senator Cochran and
Senator Lott, for their kind words today, for their many years of
friendship to me.

As Senator Lott mentioned, I am a Biloxian, and as a Biloxian
I certainly want to thank the American people you represent for
your generosity to us since the storm. It means very much.

And while it may seem a little odd, I want to thank my friends,
Rob McDuff and Carroll Rhodes, for coming all the way from Mis-
sissippi to testify against me today. I also thank, certainly, my
partner, Reuben Anderson and Scottie Welch, that the Committee
has invited.

I think the best way this Committee can find out the truth is to
hear from well-informed people in possession of the actual facts, to
hear from both sides. It works well in the courtroom and I know
it will work well today.

You have had my questionnaire for some time, and I do not think
there is any more I need to say, Mr. Chairman. I am happy to an-
swer your questions.

[The biographical information of Mr. Wallace follows.]

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00017 Fmt6633 Sfmt6633 S:\GPOHEARINGS\39984.TXT SJUD1

PsN: CMORC



VerDate Oct 09 2002

10

I. BIOGRAPHICAL INFORMATION (PUBLIC)
Full name (include any former names used.)
Michael Brunson Wallace
Address: List current place of residence and office address(es).

Residence:  Ridgeland, MS 39157

Office: 111 East Capitol Street, Suite 600
Jackson, MS 39201
Date and Place of Birth:

12/01/51; Biloxi, Mississippi

Marital Status (including maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es).

Barbara Louise Childs Wallace
Attorney at Law

Wise, Carter, Child & Caraway
600 Heritage Building

P.O. Box 651

Jackson, MS 39205-0651

Education: List each college and law school you have attended, including dates of
attendance, decrees received, and dates degrees were granted.

Harvard University, Cambridge, MA 9/69 to 6/73, B.A. 1973

University of Virginia School of Law, Charlottesville, VA, 9/73 to 5/76, J. D. 1976
Employment Record: List (by year) all business or professional corporations,
companies, firms, or other enterprises, partnerships, institutions and organizations,

nonprofit or otherwise, including firms, with which you were connected as an
officer, director, partner, proprietor, or employee since graduation from college.

6/74 1o 8/74 Chancery Clerk, Harrison County, Second District, Biloxi, MS;
Summer Assistant

6/75 to 8/75 Markbys, London, England; Summer Associate

9/75 to 5/76 The Research Group, Charlottesville, VA; Legal Researcher
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7/76 to 6/77
7/77t07/78
7/78 to0 6/80

7/80 to 1/81

1/81to 7/83

8/83 to 10/83

11/83 to 9/86
10/86 to date

7. Military Service:

11

Supreme Court of Mississippi, Jackson, MS; Law Clerk
Supreme Court of the United States; Law Clerk
Sekul, Hornsby, Wallace & Teel, Biloxi, MS; Partner

United States House of Representatives, Republican Research
Committee, Washington, D.C.; Research Analyst

Office of the Republican Whip, United States House of
Representatives, Washington, D.C.; Counsel

Administrative Conference of the United States, Washington,
D.C.; Legislative Consultant

Jones, Mockbee, Bass & Hodge, Jackson, MS; Associate
Phelps Dunbar LLP, Jackson, MS; Partner

Have you had any military service? If so, give particulars,

including the dates, branch of service, rank or rate, serial number and type of

discharge received.

I have not served in the military.

8. Honors and Awards:List any scholarships, fellowships, honorary degrees, and
honorary society memberships that you believe would be on interest to the

Committee.

I graduated cum laude from Harvard. At Harvard, I received the Harvard National

Scholarship, the Alfred P. Sloan Scholarship, and the National Merit Scholarship. I was

named to the Order of the Coif at the University of Virginia School of Law, where Y
served on the Virginia Law Review. :

9. Bar Associations:

List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of

any offices you have held in such groups.

Legal Services Corporation, Director from 1984 to 1990.

I belong to the Mississippi State Bar, and I have belonged to the Harrison County Bar and

the Hinds County Bar.

Charles Clark American Inn of Court; I served as Program Chair of the Inn of Court in

1998 and 1999
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Republican National Lawyers Association

Federalist Society, I have served on the National Practitioners Advisory Council of the
Federalist Society for approximately 10 years.

In 2000, I was inducted into the American Academy of Appellate Lawyers.

I am a member of the Appellate Advocacy Committee of the Defense Research Institute;
Iserved as its vice chair from 2001 to 2003, and I served as chair from 2003 to 2005.

Since 2004, I have served on the Bench-Bar Advisory Committee organized by Chief
Justice Jim Smith of the Supreme Court of Mississippi, and as a member of the Special
Committee on Judicial Election Campaign Intervention.
Other Memberships:List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you
belong.
The Mississippi State Bar is active in lobbying before public bodies. To the best of my
knowledge, none of the other organizations to which I belong engage in lobbying. In
addition to the legal organizations described above, I belong to Covenant Presbyterian
Church in Jackson.
Court Admission:  List all courts in which you have been admitted to practice,
with dates of admission and lapses if any such memberships lapsed. Please explain
the reason for any lapse of membership. Give the same information for
administrative bodies which require special admission to practice.

Supreme Court of Mississippi, 1976

Supreme Court of the United States, 1984

United States District Court, Southern District of Mississippi, 1978

United States District Court, Northern District of Mississippi, 1983

United States Court of Appeals for the Fifth Circuit, 1979

United States Claims Court, 1984

United States Court of Appeals for the Third Circuit, 1991

United States Court of Appeals for the Federal Circuit, 1984
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United States Court of Appeals for the Eleventh Circuit, 2003
United States Court of Appeals for the Eighth Circuit, 2004

There have been no lapses in membership except for the Fifth Circuit. The Fifth Circuit
was divided while I was working in Washington, and I learned that I needed to apply for
readmission when I returned home. I believe I was readmitted in 1984.

12.  Published Writings: List the titles, publishers, and dates of books, articles, reports,
or other published material you have written or edited. Please supply one copy of
all published material not readily available to the Committee. Also, please supply a
copy of all speeches by you on issues involving constitutional law or legal policy. If
there were press reports about the speech, and they are readily available to you,
please supply them.

Wallace, “Getting Control of the Record: Using Appellate Rules to Protect
and Present Your Case,” in A Defense Lawyer’s Guide to Appellate Practice
{Defense Research Institute 2004)

Craig & Wallace, “From the Crossing of the Rubicon to the Return of a
Republic, The Mississippi Supreme Court’s View of the Judicial Role,
1980 - 2004 (Federalist Society, 2004)

Wallace, “An Important Defense Tool,” For the Defense (April, 2004)
Wallace, “Persuading the Court,” For the Defense (July, 2001)

Certworthy (newsletter of the Appellate Advocacy Commiitee of the Defense
Research Institute), numerous short reports on committee activities 2001-05)

Wallace, “The Voting Rights Act and Judicial Elections,” in State Judiciaries and

Impartiality: Judging the Judges (National Legal Center for the Public Interest,
1996)

Wallace, “Out of Control: Congress and the Legal Services Corporation,” in L.
Crovitz & J. Rabkin, The Fettered Presidency; Legal Constraints on the Executive
Branch (1989)

Wallace, Ad Astra Sine Aspera: Chadha Transcends Adversity, Benchmark 13
(Fall 1983)

Wallace & Stamps, Corporate Free Speech and Campaign Finance in
Mississippi, 490 Miss. L. J. 819 (1978)
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14.

15,

16.

17.
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Heaith: What is the present state of your health? List the date of your last
physical examination.

My last full physical examination was on September 21, 2005. My health is excellent.

Judicial Office: State (chronologically) any judicial offices you have held, whether
such position was elected or appointed, and a description of the jurisdiction of each
such court.

None.

Citations: If you are or have been a judge, provide: (1) citations for the ten most
significant opinions you have written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings; and (3)
citations for significant opinions on federal or state constitutional issues, together
with the citation to appellate court rulings on such officially reported, please
provide copies of the opinions.

I have never been a judge.

Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were
elected or appointed. State (chronologically) any unsuccessful candidacies for

elective public office.

From1984 to 1994, 1 was an appointed member of the Administrative Conference of the
United States.

1 served as a director of the Legal Services Corporation, by appointment of the President
and confirmation of the Senate, from 1984 until 1990.

In 2004, Mississippi Governor Barbour appointed me to the Special Committee on
Judicial Election Campaign Intervention

I was the Republican nominee for Mississippi House of Representatives District 116 in
1979, but I was not elected.

Legal Career:

a. Describe chronologically your law practice and experience after
graduation from law school including:

1. whether you served as clerk to a judge, and if so, the
name of the judge, the court, and the dates of the period

5
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you were a clerk;

7/76t0 6/77 Law Clerk to the Honorable Harry G.
Walker, Justice, Supreme Court of
Mississippi, Jackson, MS

7/77t0 7/78 Law Clerk to the Honorable William
Rehnquist, Associate Justice, Supreme Court
of the United States, Washington, D.C.

2, whether you practiced alone, and if so, the addresses
and dates;

T have never practiced alone.

3. the dates, names and addresses of law firms or offices,
companies or governmental agencies with which you
have been connected, and the nature of your connection
with each;

7/78 to 6/80 Partner
Sekul, Hornsby, Wallace & Teel
958 Howard Avenue
Biloxi, MS 39533

7/80to 1/81 Research Analyst
House Republican Research Committee
1616 Longworth House Office Building
Washington, DC 20515

1/81to 7/83  Counsel
Office of the Republican Whip
1622 Longworth House Office Building
Washington, DC 20515

8/83 to 10/83 Legislative Consultant
Administrative Conference of the United
States, 2120 L, Street, N.W., Suite 500
Washington, DC 20037

11/83 to 9/86 Associate
Jones, Mockbee, Bass & Hodge
1080 Flynt Drive, Suite E
Jackson, MS 39208
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10/86 to date Partner
Phelps Dunbar LLP
111 East Capitol Street, Suite 600
Jackson, MS 39201

1/99 to 2/99  Special Impeachiment Counsel to the Senate
Majority Leader
United States Senate
Washington, DC

b. 1. What has been the genéral character of your law practice,
dividing it into periods with dates if its character has changed
over the years?

After leaving my second judicial clerkship, I returned home to Biloxi to take my father’s
place in his small firm with his three partners. For the next two years, I engaged in a fairly
typical small-city general practice. I did a great deal of domestic work, including contested
divorces, child custody disputes, and child support collections. I litigated several real estate
disputes, particularly eminent domain matters, as well as small commercial disputes. 1 also
administered several estates and guardianships, and handled a couple of appeals from bankruptcy
court judgments. In addition to the bankruptcy disputes, I litigated a couple of commercial
matters in federal court, but the overwhelming bulk of my practice consisted of litigation in state
courts, including appeals to the Supreme Court of Mississippi.

From 1980 through 1983, I served in Washington with Representative Trent Lott. While
he served as Chairman of the Republican Research Committee, I assisted him with research
projects for the Republican leadership, with special emphasis upon legal matters. After he
became Whip in 1981, I served as his counsel for the next three years. I assisted Representative
Lott in handling legal problems for his constituents, as well as advising him on legal matters on
the floor of the House. In addition, I participated in the primary work of the Whip’s office,
which was to communicate with Republican Members of the House. Before leaving Washington
to return to Mississippi, I worked for several months at the Administrative Conference of the
United States, assisting the Chairman on certain legislative matters of particular concern to him.

In November of 1983, I became an associate with Jones, Mockbee & Bass, a small
general litigation firm in Jackson, Mississippi. As an associate, [ worked on many of the same
types of cases as I had in Biloxi, although the mix was significantly different. I continued to do
some domestic practice, but not nearly as much as before. I undertook some plaintiffs’ personal
injury litigation for the first time. The bulk of my practice consisted of commercial litigation,
although much more complex and costly than in my previous experience. I also handled a small
amount of constitutional litigation, representing the Mississippi Republican Party in the
Congressional redistricting dispute following the 1980 census, and representing a discharged
state employee in a § 1983 claim.
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In 1986, Jones, Mockbee, Bass & Hodge merged with Phelps Dunbar, and I became a
partner in the new firm. My domestic work disappeared altogether, and I concentrated on
constitutional and commercial litigation. I also handled the appellate work concerning any trial
in which I'had been involved. As the years progressed, I was asked more often to handle appeals
from cases handled by other lawyers at the trial level. Although I continue my work in the trial
courts, about half of my practice now consists of appeals.

2. Describe your typical former clients, and mention the areas, if
any, in which you have specialized.

Because my present practice concentrates on major litigation, I have very few regular
clients. Because of my numerous contacts around the country, I am most typically retained by
businesses from other areas of the United States which have been sued in Mississippi. In recent
years, I have been asked by Philip Morris and Ford Motor Company to handle the great bulk of
their appellate work in Mississippi. I have also been involved in litigation on behalf of
Mississippi clients, but few Mississippi clients regularly engage in litigation of the magnitude
that I generally undertake. However, I have handled a substantial amount of such litigation on
behalf of Mississippi Baptist Health Systems and Wayne Farms, a major poultry producer.

c. 1. Did you appear in court frequently, occasionally, or not at ali?
If the frequency of your appearances in court varied, describe
each such variance, giving dates.

I appear in trial court regularly to argue motions and, when necessary, to try cases. I also
regularly argue matters before the Supreme Court of Mississippi and the United States Court of

Appeals for the Fifth Circuit, In 2002, I argued and won a case before the Supreme Court of the
United States.

I appeared in court much more often during my two years in Biloxi. Mississippi had not
yet adopted the Federal Rules of Civil Procedure, so there was very little discovery and no
summary judgment; accordingly, fewer cases were resolved short of trial. Moreover, in those
days I handled many small cases, instead of a few big ones. On the average, I was probably in
court two or three times a week. As an associate at Jones, Mockbee, Bass & Hodge, I appeared
in court approximately as often as I do now.

2. What percentage of these appearances was in:
(a)  federal courts: 20%
(b)  state courts of record: 75%
(c) other courts: 5%

My work load divides almost equally between state and federal court. However, because
of the greater frequency with which our state court judges agree to hold hearings, probably
seventy-five percent of my trial court appearances have been in state court. Iargue federal
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appeals and state appeals with equal frequency, generally averaging one or two of each every
year. Ihave also appeared in arbitrations and administrative proceedings.

3. What percentage of your litigation was:

(a) civil: 100%
(b) criminal: 0%

T have assisted in a couple of criminal matters on a pro bono basis. All the rest of my
practice has been civil.

4. State the number of cases in courts of record you tried to
verdict or judgment (rather than settled), indicating whether
you were sole counsel, chief counsel, or associate counsel.

1 estimate that I have tried approximately 50 cases,

During my two years in Biloxi, I probably tried 15 or 20 cases a year. One of my partners
would prepare the domestic cases for trial, and I would litigate them as chief counsel. On the
commercial and real estate cases, as well as the more complicated domestic cases, I would
generally prepare them for trial, and my father would assist me at trial.

During my three years as an associate at Jones, Mockbee, Bass & Hodge, I averaged two
trials a year. My recollection is that I tried one case as sole counsel and another as associate

counsel. On the remainder, I served as chief counsel, with the assistance of a partner or another
associate.

As a partner at Phelps Dunbar, I have probably tried between 20 and 30 cases. My best
estimate is that I have been associate counsel on a quarter of the cases, sole counsel on another
quarter, and chief counsel on the remainder.

5. What percentage of these trials was:

(a) jury: 10%
(b) . non-jury: 90%
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18,  Litigation: Describe the ten most significant litigated mattes which you
personally handled. Give the citations, if the cases were reported, and the docket
number and dates if unreported. Give a capsule summary of the substance of each
case. Identify the party or parties whom you represented; describe in detail the
nature of your participation in the litigation and the final disposition of the case.
Also state as to each case:

(a) the date of representation;

(b)  the name of the court and the name of the judge or judges before whom the
case was litigated; and

(c) the individual name, addresses, and telephone numbers of co-counsel and of
principal counsel for each of the other parties.

1. Carver v. Carver, Chancery Court of Harrison County, Second Judicial District.
This divorce was tried before Chancellor William Stewart for a period of several days in 1979.
On several occasions thereafter, Chancellor Stewart heard our petitions for citation for contempt
for failure to pay support. I represented a housewife whose husband of over twenty years, a
retired Army officer, wished to divorce her without alimony. Colonel Carver was successful in
obtaining the divorce, but Mrs. Carver was awarded substantial alimony and child support, as
well as reasonable attorneys’ fees and an equitable distribution of the assets of the marriage.
Numerous and successful contempt petitions were necessary to secure actual payment of the
award. The chief significance of the case is that the Court recognized and protected the
substantial contribution which an Army wife makes to her husband’s career, even in the absence
of gainful employment. My father, Thomas L. Wallace of Biloxi (now deceased), assisted me in
the trial of this case. Colonel Carver’s counsel was George Lewis of Ocean Springs, Mississippi
(now deceased).

2. Shewbrooks v, AC&S, 529 So.2d 557 (Miss. 1988). I filed this action in the
Circuit Court of the First Judicial District of Hinds County against numerous asbestos-related
businesses on behalf of two Delaware residents whose statute of limitations at home had already
expired. Circuit Judge William Coleman dismissed the complaint under the doctrine of forum
non conveniens, because the plaintiffs were Delaware residents and their exposure to asbestos
had taken place in Delaware. The judgment was initially affirmed by an equally divided
Supreme Court of Mississippi. The Supreme Court, however, granted our petition for rehearing
and reversed by a vote of 5 to 4. The case established the proposition that the doctrine of forum
non conveniens would not be applied in Mississippi to deprive non-resident plaintiffs of access
to our courts where no forum elsewhere was available to them by reason of the expiration of
statutes of limitation, The case also reaffirmed the principle that the Mississippi statute of
limitations would apply to such actions, even though the cause of action had accrued elsewhere.
I was assisted on the brief on appeal by Julie Sneed Muller, who now practices law at Purdy &
Germany, P.O. Box 24206, Jackson, Mississippi 39225; 601-914-1735. My referring counsel
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Michael S. Allred
The Allred Firm

Post Office Box 3828
Jackson, MS 39207
601-713-1414

Walter G. Watkins

Forman Perry Watkins Krutz &Tardy
188 E. Capitol Street

Jackson, MS 39225-2608
601-960-8600

Jon Mark Weathers
630 Main Street
Hattiesburg, MS 39403
601-545-1551

Natie P. Caraway

Wise Carter Child & Caraway
Post Office Box 651

Jackson, MS 39205
601-968-5500

W. F. Goodman III
Watkins & Eager
Post Office Box 650
Jackson, MS 39205
601-948-6470

Kenneth E. Bullock
Attorney at Law
113 Parker Drive
Laurel, MS 39440

Ronald G. Peresich

Page, Mannino Peresich & McDermott
Post Office Drawer 289

Biloxi, MS 39533

Curtis Coker (Deceased)
Daniel Coker Horton & Bell
Post Office Box 1084

11
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Jackson, MS 39215

Don W. Moore
Overstreet & Kuykendall
Post Office Box 961
Jackson, MS 39205

(last known address)

William C. Reeves

Smith Reeves & Yarborough
6360 I-55 North, Suite 201
Jackson, MS 39211

Walter W. Epps, Jr.
Post Office Box 3037
Meridian, MS 39303

James O. Dukes (Deceased)
Bryant, Colingo, Williams & Clark
Post Office Box 10

Gulfport, MS 39501

Thomas W, Tardy, 11

Forman Perry Watkins Krutz & Tardy
Post Office Box 22608

Jackson, MS 39225

Edward J. Currie, Jr.

Currie Johnson Griffin Gaines & Myers
Post Office Box 750

Jackson, MS 39205

3. Burrell v, State Tax Commission, 536 So.2d 848 (Miss. 1989). In the spring of
1986, the Mississippi Legislature passed a statute to exempt the Grand Gulf Nuclear Power Plant
from ad valorem taxation by Claiborne County, and to impose instead a special state tax, the
proceeds of which would be divided between the state and the various cities and counties for
which the Grand Gulf Plant provided electric service. At the same time, the Legislature
proposed an amendment to § 112 of the Mississippi Constitution to provide a special exception
for nuclear power plants from the provision which assures to each county the right to tax public
utilities within its boundaries. The constitutional amendment had to be approved by the voters,
and the special election was promptly scheduled for June of 1986.

I was retained by the Claiborne County Board of Supervisors to challenge the statute and
the constitutional amendment. I promptly filed two lawsuits on the county’s behalf. The first
was heard before a three-judge panel, composed of Circuit Judge Grady Jolly, District Judge
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Tom Lee, and District Judge Henry Wingate, in the United States District Court for the Southern
District of Mississippi. The second was heard before Chancellor Stuart Robinson in the
Chancery Court for the First Judicial District of Hinds County.

The federal case was tried on its merits for a week in November of 1986. The Court
refused to vacate the referendum for having been held without prior approval under § 5 of the
Voting Rights Act, 42 U.S.C. § 1973c. The Court rejected the county’s claim of intentional
racial discrimination and its argument that the conduct of the special election on short notice had
resulted in discrimination, in violation of § 2 of the Act. The Court dismissed the county’s
Fourteenth Amendment claims for lack of jurisdiction under the Tax Anti-Injunction Act. The
Supreme Court of the United States affirmed without opinion.

Shortly after the filing of the federal action, the county filed a parallel action in Chancery
Court, contending that the submission of the constitutional amendment violated § 270 of the
Mississippi Constitution, but the Chancellor granted the State’s motion to dismiss. Following the
judgment in the federal action dismissing the county’s constitutional claims, the county sought to
amend to pursue those claims in state court, but Chancellor Robinson denied the amendment.

On appeal, the Supreme Court of Mississippi, by an equally divided vote, affirmed the
Chancellor’s judgment on the state law claims. The Court nevertheless unanimously reversed the
Chancellor’s refusal to permit amendment of the complaint to assert the federal constitutional
claims, and it remanded the case for trial.

The case was tried for a week during April of 1990. Following trial, the Court received
briefs and took the case under advisement. Before judgment could be rendered, a special session
of the Legislature adopted legislation to settle the county’s claim. The county’s share of the tax
receipts was increased from $4.8 million per year to $8 million per year for the life of the plant.
The taxes previously paid by the plant, which had been held in escrow by order of the Supreme
Court since 1986, were released, and $2 million from that fund was paid to the county.

Because the case was ultimately settled on terms satisfactory to the county, the federal
constitutional issues it raised were never conclusively decided. However, the case did establish
that such issues must be heard by state courts, and that amendments for that purpose should be
liberally granted. The federal litigation established that the district courts have wide remedial
discretion where states proceed in contravention of § 5 of the Voting Rights Act.

1 was assisted in both halves of the litigation by my partner, E. Clifton Hodge, JIr., still of
the Jackson Office of Phelps Dunbar. Qur associate Jean Hogan Sansing also assisted in both
halves; she is now practicing law at Gholson, Hicks & Nichols, 710 Main Street, Columbus, MS
39703; 662-327-1485. 1 was assisted in the federal litigation by Professor George Cochran of the
University of Mississippi School of Law, University, Mississippi 38677, 662-914-9814, and in
the state litigation by Allen Burrell, Drake & Burrell, Post Office Box 366, Port Gibson,
Mississippi 39150; 601-437-5811. I was also assisted in the state litigation by our associate John
Richard May, who is with the Sanford Knott & Associates firm, P.O. Box 23121, Jackson,
Mississippi; 601-355-2000, The State was represented in both halves of the litigation by Robert
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Sanders, who at that time was with the Attorney General’s Office, State of Mississippi. Mr.
Sanders is currently at the Young Williams law firm; Post Office Box 23059, Jackson,
Mississippi 39225; 601-948-6100.

4, Gulfport Cablevision, Inc. v. Post-Newsweek Cable Inc., United States District
Court for the Southern District of Mississippi. In this case I represented Post-Newsweek, which
held a cable television franchise for Gulfport, Mississippi. Gulfport Cablevision had
subsequently received a franchise from the city, but was unhappy with the terms it received. It
sued Post-Newsweek and the city, charging a conspiracy in restraint of trade, in violation of state
and federal antitrust statutes, and a conspiracy to deprive it of its rights under the First
Amendment. We promptly filed a motion to dismiss for failure to state a claim, arguing that to
permit discovery to proceed on such vague and unsubstantiated arguments of conspiracy would
unduly threaten Post-Newsweek’s own rights under the First Amendment. By order of October
24, 1988, District Judge Walter Gex granted our motion to dismiss the First Amendment claims,
finding insufficient allegations of conspiracy to meet the standard required under § 1983.
However, the Court declined to dismiss the antitrust claim, finding the allegations of conspiracy
sufficient to meet the somewhat lower standards of pleading established under those statutes.
The plaintiff, however, having lost its First Amendment claim, promptly dismissed its entire case
with prejudice. Chief counsel for Post-Newsweek was Jack Weiss, then my partner in our New
Orleans office, and now with Gibson Dunn and Crutcher, 200 Park Ave., F1 47, New York, NY.
Our local counsel in Gulfport were Jess Dickinson, now a Justice of the Supreme Court of
Mississippi, and Rodger Wilder, Balch & Bingham, Post Office Box 130, Gulfport, MS 39502;
228-864-9900. Counsel for the City of Gulfport were James Wetzel, Post Office Drawer I,
Gulfport, MS 39502; 228-864-6400; and Billy Hood, now deceased. Lead counsel for Gulfport
Cablevision was Phillip Wittman of Stone, Pigman, Walther, Wittman & Hutchinson, 546
Carondelet Street, New Orleans, LA 70130-3588; 504-581-3200. Local counsel was William L.
Guice, III, Rushing & Guice, Post Office Box 1925, Biloxi, MS 39533; 228-374-2313.

5. Franklin Telephone Company v. Telephone & Data Systems, Inc., Chancery
Court of Franklin County, Mississippi. Franklin Telephone, a Mississippi, independent
telephone company, had formed a corporation called Cellular South, Inc., with TDS of Chicago
to seek the FCC wireline cellular telephone license for the Jackson, Mississippi, metropolitan
area. Franklin, as a local company, had the right to apply for the license; TDS took a minority
stake in the venture, claiming that its cellular expertise would be useful in obtaining the license
and operating the system. TDS was not able to secure the Jackson license for CSI, but the
licenses were obtained for the Biloxi/Gulfport and Pascagoula metropolitan areas of the Gulf
Coast. As the FCC proceeded to consider license applications for rural areas of Mississippi,
TDS claimed that Franklin had an obligation under the corporate opportunity doctrine at
Mississippi common law to use its right to seek those rural licenses on behalf of CSI. Franklin
disagreed, and sought a declaratory judgment confirming its right to pursue those license on its
own behalf; Delta Telephone, a sister company of Franklin’s, also sought to invalidate a contract
with TDS to form a company to seek the license for Warren County, Mississippi. After a week’s
trial before Chancellor R. B. Reeves in April of 1990, followed by an additional day of testimony
in June of that year, the Court granted Franklin’s declaratory judgment, and dismissed TDS's
counterclaims against Delta and Franklin. It found that the contract between Franklin and TDS
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made any further operations in rural areas optional, and that this agreement precluded the
operation of the corporate opportunity doctrine. The Court further found that, although Delta
had not carried out its agreement with TDS to seek the Warren County license, TDS had not
been damaged thereby. TDS did not appeal the Franklin judgment, and subsequently dismissed
its appeal from the Court’s refusal to grant relief against Delta. The case primarily reaffirms that
commercial enterprises can rely on the terms of their contracts, notwithstanding whatever
creative legal theories their business associate might devise. Iserved as lead counsel for
Franklin and Delta, and was assisted by my partner E. Clifton Hodge, Jr., of the Jackson Office
of Phelps Dunbar. Our local counsel was Mayes McGehee, Courthouse Square, P.O. Box 188.
Meadville, MS; 601-384-2343. Chief counse! for TDS was Charles McKirdy, Rudnick and
Wolfe, 203 North La Salle, 18™ Floor, Chicago, IL 60601; 312-368-2106. Local counsel for
TDS was Robert Weaver of Watkins Ludlam & Stennis, P.O. Box 427, Jackson, MS 39205; 601-
949-4900.

6. Watkins v. Mabus, 771 F.Supp. 789 (S.D. Miss.), affirmed in part and appeal
dismissed in part, 112 S.Ct. 412 (1991). This action was filed in June of 1991 by black
plaintiffs, including members of the Black Legislative Caucus, when the Justice Department
failed to approve Mississippi’s 1991 legislative redistricting under § 5 of the Voting Rights Act.
I represented the Mississippi Republican Party, a necessary defendant in the case by virtue of its
conduct of Republican primaries. The plaintiffs asked that the State be enjoined from using the
1991 plan, as well as its predecessor, approved as nondiscriminatory by the Justice Department
in 1982. The Justice Department, as amicus curiae, joined the plaintiffs in asking the Court to
order the 1991 elections to be held under a temporary plan to be devised by the Court, The
Mississippi Democratic Party and the State Board of Election Commissioners were original
named defendants, and the Court permitted the Joint Legislative Redistricting Committee and the
House Elections Committee to intervene as defendants. The members of the three-judge District
Court were Circuit Judge Rhesa Barksdale, District Judge Tom Lee, and District Judge Charles
Pickering,

The Republican Party took the position that it was essential that elections be held on time,
and that the only plan which could insure timely elections was the existing 1982 plan. The case
proceeded to trial on the plaintiffs’ motion for preliminary injunction for a week during July. As
the various legislative parties proceeded to put on evidence attacking each other’s remedial
plans, the state officials and the Democratic Party joined the Republican Party in asking the
Court to hold elections on the time under the existing 1982 plan. The Court agreed, finding that
the plaintiffs had not proven that the existing 1982 plan discriminated on the basis of race.
Although it had become, by the passage of time, malapportioned under the one-man-one-vote
principle, the Court held that it could continue to be used because of the imminence of elections
and the lack of time to prepare a satisfactory alternative.

The plaintiffs appealed to the Supreme Court of the United States, and were twice denied
injunctive relief pending appeal. On the merits of their appeal, the Court, by a vote of 7 to 2,
dismissed the appeal in part, and affirmed the remainder of the District Court’s judgment.
Shortly after the 1991 elections, the Legislature adopted a new plan, satisfactory to all parties,
and a special election was held in 1992,
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This case established the principle that a district court, adjudicating a redistricting case on
an emergency basis, is not bound to choose between the alternatives presented by interested
parties, but may maintain the status quo through an additional election, scheduling additional
hearings thereafter to produce a fair and nondiscriminatory plan after full consideration.

I was the sole counsel for the Republican Party. The plaintiffs were represented by the
following counsel:

Carroll Rhodes
P.O.Box 588
Hazlehurst, MS 39083
601-894-4323

John L. Walker
P.O. Box 22849
Jackson, MS 39225
601-948-4589

Johnny C. Parker

Tulsa University Law School
3120 E. 4" Place

Tulsa, OK 74104
918-459-3896

Deborah McDonald

P. O. Box 2038

Natchez, Mississippi 32121
601-445-5577

Wilbur O. Colom

406 Third Avenue North
Columbus, MS 39703-0866
662-327-0903

Mike Sayer

119 Theobald Street
Greenville, MS 87301
601-334-6827

The Democratic Party was represented by:
Jim Warren

Carroll Warren & Parker, PLL.C

City Centre, 200 South Lamar Street
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Suite 900 North
P.O. Box 1005 Jackson, Mississippi 39215-1005
601-592-1010

The State Board of Election Commissioners was represented by:

Attorney General Mike Moore (now at 10 Canebrake Bivd., Suite 150,
Flowood, MS 39232)

Steve Kirchmayr, Deputy Attorney General (now deceased})

Giles Bryant, Special Assistant Attorney General (now deceased)

P.O. Box 220

Jackson, MS 39205

601-359-3680

The Joint Legislative Redistricting Committee was represented by:

Champ Terney (now deceased)

Hubbard Saunders (now on the staff of the Supreme Court of Mississippi)
Bill Allain

P.O. Box 22965

Jackson, MS 39205

601-982-3330

The House Elections Comunittee was represented by:

John Reeves

555 Tombigbee Street
Jackson, MS 39201
601-355-9600

The United States was represented by:

John K. Tanner

Voting Section, Civil Rights Division
Department of Justice

P.O. Box 66128

‘Washington, DC 20035
202-307-2897

7. Pro Choice Miss. v. Fordice, 716 So.2d 645 (Miss. 1998). An abortion clinic, two
physicians, and an organization called Pro-Choice Mississippi filed suit in the Chancery Court of
the First Judicial District of Hinds County, Mississippi, asserting claims under the Mississippi
Constitution to bar the enforcement of two Mississippi statutes, one regulating informed consent
to abortion and the regulating parental consent for minors, together with a Health Department
regulation setting licensing standards for physicians seeking to perform abortions. Attorney
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General Mike Moore asked me to assist in defending him, Governor Kirk Fordice, and the
Health Department.

On cross-motions for summary judgment, Chancellor Patricia Wise found the Mississippi
Constitution to protect the right to abortion, but that the right was not unduly burdened by the
statutes. With regard to the licensing regulation, the Chancellor found that plaintiffs had not
exhausted administrative remedies. I was primarily responsible for briefing and arguing the
issues in the Chancery Court and on appeal. In a series of divided votes, the Supreme Court
affirmed the Chancellor’s rejection of plaintiffs’ claims. By a vote 6-3 the Court agreed that the
Mississippi Constitution protects the right to an abortion, but the Court unanimously upheld the
parental consent statute. The informed consent statute, which included a 24-hour waiting period,
was upheld by a 6-3 vote. The dismissal of the challenge to the regulation was also affirmed by
a 6-3 vote. The opinion established the existence of a very limited right to abortion under the
Mississippi Constitution and clarified the requirement of exhaustion under Mississippi
administrative law. I was assisted by my associate Robert Higginbotham, Jr., who is now with
the firm of Massey Higginbotham & Vise, P.O. Box 13664, Jackson Mississippi, 601-420-2200.
My co-counsel was T. Hunt Cole of the Attorney General’s office. He is now at the firm of
Forman Perry Watkins Krutz & Tardy, P.O. Box 22608, Jackson, Mississippi 39225; 601-960-
8600, Plaintiffs were represented by Robert B. McDuff, a sole practitioner whose address is 767
N. Congress Street, Jackson, Mississippi 39202; 601-969-0802. Plaintiffs were also represented
by Catherine Albisa of New York and Kathryn Kolbert, 3620 Walnut Street, Philadelphia,
Pennsylvania.

8. In re Corr-Williams Tobacco Co., 691 So.2d 424 (Miss. 1997). This original
mandamus action in the Supreme Court of Mississippi related to an action brought by Attorney
General Mike Moore in the Chancery Court of Jackson County, Mississippi, against tobacco
companies and Mississippi distributors to recover funds expended by the Mississippi Division of
Medicaid for the treatment of diseases allegedly caused by cigarettes. By statute, the Mississippi
Legislature had given the Governor administrative responsibility for Medicaid, requiring his
approval of all litigation brought on behalf of the Division. Governor Kirk Fordice refused to
authorize the Attorney General’s suit, and I was asked by Philip Morris, Inc., to seek a writ of
prohibition or mandamus from the Supreme Court on the grounds that the suit had been filed
contrary to the instructions of the authorized state officer. Mandamus is an extraordinary
remedy, and the Supreme Court rarely hears arguments on such petitions, but it agreed to do so
in this case. However, by a 6-1 vote, the Supreme Court refused to consider the merits of the
petition. “The definitive issue of who has the anthority and right to file such a suit, the Govemnor
or the Attomey General, is an issue which may adequately be decided by this Court on appeal on
the merits.” Id., at 427. The Chief Justice, in dissent, concluded that relief after final judgment
would be insufficient and that the petition should be granted on its merits. On remand, the
defendants settled the case for several billion dollars. The State was represented by Attorney
General Moore, now in private practice at 10 Canebrake Blvd., Suite 150, Flowood, MS 39232,
and by Richard F. Scruggs of the Scruggs Law Firm, 120A Courthouse Square, Oxford,
Mississippi 38655. I argued the case for Philip Morris on behalf of all defendants. Assisting me
in preparation of the brief was Murray Garnick of Arnold & Porter, Thurman Amold Building,
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555 Twelfth Street NW, Washington, DC 20004-1206 Telephone: 202-942-5000. The following
attorneys represented the other petitioners in the case:

Brooke Ferris

Ferris, Burson & Entrekin
P.O. Box 1289

Laurel, MS 39411
601-649-5399

Raymond L. Brown

Brown Buchanan & Sessoms
P.O. Box 2220

Pascagoula, MS 39569
228-762-0035

Garyowen P. Morrisroe
Thomas E. Riley
Chadbourne & Parke
30 Rockefeller Plaza
New York, NY 10112
212-408-5100

James E. Upshaw

Lonnie Bailey

Upshaw, Williams Biggers, Beckham & Riddick
P.O. Drawer 8230

Greenwood, MS 38935

662-455-1613

John Banahan

Bryan Nelson Schroeder Castigliola & Banahan
P.O. Drawer 1529

Pascagoula, MS 39568

228-762-6631

Robert F. McDermott, Jr.
Barbara McDowell

Peter Biersteker

Jones Day

51 Louisiana Avenue, N.W,
‘Washington, DC 20001
202-879-3939

Joe R. Colingo

Colingo Williams Heidelberg Steinberger & McElhaney
19
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P.O. Box 1407
Pascagoula, MS 39568
228-762-8021

William E. Hoffmann, Jr.
Gordon A. Smith

King & Spalding

191 Peachtree Street, N.E.
Atlanta, GA 30303
404-469-9510

James Munson

Kirkland & Ellis

200 East Randolph Drive
Chicago, IL 60601
312-861-2000

George P. Hewes, III (now deceased)
Brunini Grantham Grower & Hewes
P.O. Drawer 119

Jackson, MS 39205

601-948-3101

James Kearney
Latham & Watkins
885 Third Aveune
Suite 1000

New York, NY 10022
212-906-1200

Gene E. Voigts
William J. Crampton
Shook, Hardy & Bacon
2555 Grand Blvd.
Kansas City, MO 64108
816-474-6550

Lawrence J. Franck

Butler Snow Stevens & Cannada
P.0O. Box 22567

Jackson, MS 39225-2567
601-948-5711

Bruce Merritt
Debevoise & Plimpton
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555 13th Street N.W.
‘Washington, DC 20004
202-383-8000

Alex A. Alston, Jr.

Brunini Grantham Grower & Hewes
P.O. Drawer 119

Jackson, MS 39205

601-948-3101

Michael C. Lasky
Bruce Ginsberg
Davis & Gilbert

1740 Broadway

New York, NY 10019
212-468-4800

William M. Rainey

Franke Rainey & Salloum
P.O. Drawer 460

Gulfport, Mississippi 39502
228-868-7070

David W. Clark

Bradley Arant Rose & White, LLP
One Jackson Place, Suite 450

188 E. Capitol Street

Jackson, Mississippi 39215
601-948-8000

9. Chevron U.S.A., Inc., v. Smith, 844 So0.2d 1145 (Miss. 2002). Plaintiffs, owners
of 55 acres of uninhabited pine land in the Brookhaven oil field, brought suit in the Circuit Court
for the First Judicial District of Hinds County, Mississippi, against Chevron and its successors as
operator of the field, alleging that their property had been contaminated by naturally occurring
radioactive material (“NORM”) produced during drilling operations. 1 was not involved in the
preparation of the case for trial, but I was asked to assist with legal research and the preparation
of jury instructions for the trial, which extended over a period of seven weeks. Although the
property was worth no more than $55,000, the jury returned a verdict against Chevron of
$2,349,275, the amount which plaintiffs’ evidence indicated would be necessary for remediation
of the property. Circuit Judge James E. Graves, Jr., now a Justice of the Supreme Court of
Mississippi, denied post-trial motions, and Chevron appealed. My partner Luther Munford and I
worked together on the appellate briefs, and I argued the case on appeal. By a vote of 6-3, the
Supreme Court reversed, finding that the Circuit Court lacked jurisdiction over the complaint
because plaintiffs had failed to exhaust their remedies before the Mississippi Qil and Gas Board.
The majority observed that the Mississippi Legislature had given the Board general authority to
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regulate oil production and specific authority over NORM. The opinion further observed that the
public would be better protected by remediation preformed under the jurisdiction of the Board,
as there was no assurance that landowners would use a money judgment to remediate their
property. Although the three dissenters agreed that the Circuit Court had jurisdiction over the
claim, they found that an award of damages should not exceed the $55,000 value of the property.
The case further developed the doctrine of exhaustion of remedies under Mississippi law, and
clearly delineated the responsibility of the Board for remediation of oil field pollution in
Mississippi. Although plaintiffs never sought relief from the Board, Chevron voluntarily
implemented a remediation plan under Board supervision. My partner, Reuben Anderson,
represented Chevron at trial, together with the following counsel:

Robert Allen

Allen, Allen, Boemner & Breeland
214 Justice Street

P.O. Box 751

Brookhaven, MS 39602
601-833-4361

William Keffer

Miller Keffer & Pedigo
8401 N. Central Expressway
Suite 630, L.B. #10

Dallas, TX 75225
214-696-2050

Robert Meadows

King & Spalding

1100 Louisiana, Suite 4000
Houston, TX 77002
713-654-4949

Plaintiffs were represented by David T. Cobb, of Biloxi, who is now deceased. Plaintiffs’ other
counsel were

Robert L. Johnson

1187 Martin Luther King St.
Natchez, MS 39120
601-442-9371

Jay Bowling
P.0. Box 449
Meridian, MS 39302

Stuart H. Smith
Law Offices of Sacks & Smith
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One Canal Place

365 Canal Street, Suite 2850
New Orleans, LA 70130
504-593-9600

Robert Russell Williard
P. 0. Box 2019
Brandon, MS 39043
601-824-1296

10. Branch v. Smith, 538 U.S. 254 (2003); Mauldin v. Branch, 866 So.2d 429 (Miss.
2003). These separate but related cases stemmed from Mississippi’s loss of a seat in the House
of Representatives after the 2000 census, and the Mississippi Legislature’s failure to agree on a
redistricting plan. The state court litigation was filed by registered voters who asked the
Chancery Court for the First Judicial District of Hinds County, Mississippi, to draw its own
redistricting plan and to mandate its use in the 2002 elections. The only named defendant was
the Mississippi State Board of Election Commissioners, but Republican voters were allowed to
intervene as defendants. The State asked Chancellor Patricia Wise to order the joinder of the
Executive Committees of the Mississippi Republican Party and the Mississippi Democratic
Party, because they are charged by law with administering party primaries, and the Court initially
agreed. I represented the Mississippi Republican Party and promptly filed an answer challenging
the jurisdiction of the Court and alternatively seeking enforcement of state and federal statutes
which require Representatives to be elected at large when the Legislature fails to redistrict
following the loss of a seat. The Court, however, reversed its joinder order, excluding the
political parties from the trial. The Court, after trial, adopted plaintiffs’ proposed plan, and
ordered that it be submitted to the Attorney General of the United States for approval under § 5
of the Voting Rights Act. No approval was ever granted. The Republican Party and the
Republican intervenors appealed to the Supreme Court of Mississippi.

Shortly before the Chancery Court case went to trial, another group of Republican voters
filed suit in the United States District Court for the Southern District of Mississippi against the
State Board of Election Commissioners and the Executive Committees of the two parties. The
voters who had filed suit in Chancery Court were allowed to intervene as defendants. The
Republican plaintiffs sought to enjoin the enforcement of any judgment to be entered by the
Chancery Court unti! both the plan and the procedures which had led to its adoption had been
approved under § 5. They asked that the District Court enforce the state and federal statutes
requiring at-large elections or, alternatively, that it devise its own redistricting plan. After trial
on the merits, the District Court enjoined the enforcement of the Chancery Court plan and
imposed its own plan, rather than ordering at-large elections. The three-judge District Court was
composed of Circuit Judge Grady Jolly of the Court of Appeals for the Fifth Circuit, and District
Judges Henry Wingate and David Bramlette.

The intervening Democratic voters appealed to the Supreme Court of the United States,
and the Republican voters and the Mississippi Republican Party filed a conditional cross-appeal,
seeking enforcement of the at-large statute. The Court noted probable jurisdiction of both
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appeals, but denied relief pending appeal, with the result that the 2002 election was held under
the District Court’s plan. Shortly after the election, I argued the case on behalf of the Republican
Party and the Republican plaintiffs. The Court affirmed the District Court’s judgment on direct
appeal, finding that the Chancery Court plan had never been approved under § 5 and that the
Attorney General had not acted improperly in refusing to review the plan while an appeal was
pending to the Mississippi Supreme Court. The Court also affirmed on the cross-appeal,
although Justice O’Connor, joined by Justice Thomas, would have remanded for enforcement of
the at-large statute.

Meanwhile, the parties had briefed the appeal of the Chancery Court judgment before the
Supreme Court of Mississippi. I argued the case on behalf of the Republican Party and the
intervening Republican voters. After full consideration of the appeal on the merits, the Supreme
Court reversed the Chancery Court judgment and adhered to its earlier precedent finding that
Mississippi courts lack jurisdiction to impose redistricting plans of their own. The decision
effectively removed Mississippi courts altogether from the political controversy surrounding
redistricting decisions.

In representing the Mississippi Republican Party in both cases, I was assisted by my
associate Christopher Shaw of Phelps Dunbar, who is now at Carroll, Warren and Parker, at 188
E. Capitol St., Jackson, MS 39201, (601)592-1010. In both cases the State Board of Election
Commissioners was represented by Attorney General Mike Moore, who is now at 10 Canebrake
Blvd., Suite 150, Flowood, MS 39232, and by T. Hunt Cole who is now with Forman Perry
Watkins Krutz & Tardy, P.O. Box 22608, Jackson, Mississippi 39225. The Democratic
Chancery Court plaintiffs, who intervened in District Court, were represented in both cases by
Robert McDuff, 767 N. Congress Street, Jackson, Mississippi 39202, and Carlton Reeves of
Pigott Reeves Johnson & Minor, 775 N. Congress Street, Jackson, Mississippi. The Mississippi
Democratic Party was represented in both cases by John Griffin Jones and Herbert Lee, Jr., Jones
Funderburg & Sessums, P.O. Box 13960, Jackson, MS 39286. The Republican plaintiffs in the
District Court were represented by Arthur F. Jernigan and Staci O’Neil of Watson & Jernigan,
P.O. Box 23546, Jackson, Mississippi 39225. They were assisted by Keith Ball who is now with
Currie, Johnson, Griffin, Gaines & Myers P.O. Box 750, Jackson, MS 39205, and Grant Fox of
Fox & Fox P.O. Box 797, Tupelo, Mississippi 38802, who also represented the Republican
intervenors in the Chancery Court. The United States was represented as amicus curiae at
argument before the Supreme Court of the United States by James A. Feldman of the Office of
Solicitor General. Richard F. Scruggs of the Scruggs Law Firm, 20A Courthouse Square,
Oxford, Mississippi 38655, assisted with the representation of the Republican intervenors, and
participated in oral argument before the Supreme Court of Mississippi.

19.  Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that
did not involve litigation. Describe the nature of your participation in the question,
please omit any information protected by the attorney-client privilege (unless the
privilege has been waived.)
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T have very little involverent with business transactions, so all of my legal work involves
litigation in one form or another. Because approximately half of my practice involves appellate
work, many of my cases have already proceeded through trial before my involvement begins.

However, my appellate cases occasionally settle before oral argument. One of the most
significant of those was the asbestos judgment entered against Westinghouse Electric
Corporation after a trial before Judge Kathy Jackson in the Circuit Court of Jackson County,
Mississippi. Although asbestos cases have been filed in Mississippi for a quarter century, very
few of them have actually gone to trial, and even fewer have been appealed. After the
Westinghouse trial was fully briefed, the matter was settled the week before oral argument.

I brought another appeal on behalf of the Wayne Farms division of Continental Grain
Company after it had been subjected to a $16,000,000 punitive damages judgment for alleged
mistreatment of chicken growers in an action litigated before Judge Billy Joe Landrum in the
Circuit Court of the Second Judicial of Jones County, Mississippi. The parties settled before oral
argument, after the issue had been briefed. Iadvised Wayne Farms in redrafting its contracts
with the growers to include an arbitration provision. We successfully defended challenges to
that contract before the United States District Court for the Southern District of Mississippi and a
board of arbitrators, and very little litigation has been filed against Wayne Farms in the ensuing
years, although a new case is now pending on appeal before the Fifth Circuit.

Probably the most significant litigation to settle before trial was a sequel to the Franklin
Telephone litigation described above. TDS invoked a contractual right to be bought out of its
interest in Cellular South but the parties litigated over the price. After extensive discovery, the
parties reached a resolution before trial.

From 1984 until 1990, I served as a director of the Legal Services Corporation.
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II. FINANCIAL DATA CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits which
you expect to derive from previous business relationships, professional services, firm
memberships, former employers, clients, or customers. Please describe the
arrangements you have made to be compensated in the future for any financial or
business interest.

I will not receive any payment in any form when I leave Phelps Dunbar; when I stop
working, my income stops. I do have a retirement account which is managed for the firm by
Fidelity Investments. My understanding is that I retain that retirement account when I leave
the firm, but I have made no decision whether to leave it in the hands of Fidelity.

Explain how you will resolve any potential conflict of interest, including the procedure
you will follow in determining these areas of concern. Identify the categories of
litigation and financial arrangements that are likely to present potential conflicts-of-
interest during your initial service in the position to which you have been nominated.

I own no interest in any business enterprise, other than that which may be held for
me in my retirement account by Fidelity. Should I be confirmed, during my period of
initial service I will be particularly watchful for actual or potential conflicts arising from
cases involving former clients, my former firm, or my financial holdings. While I serve
as a judge, in all circumstances, I will follow the letter and spirit of the Code of Conduct
for United States Judges, applicable statutes, policies and procedures to avoid any
potential or actual conflict of interest arising from my financial arrangements or my prior
association with parties or attorneys appearing before the Court.

Do you have any plans, commitments, or agreements to pursue outside employment,
with or without compensation, during your service with the court? If so, explain.

No.
List sources and amounts of all income received during the calendar year, including all
salaries, fees, dividends, interest, gifts, rents, royalties, patents, honoraria, and other
items exceeding $500 or more (If you prefer to do so, copies of the financial disclosure
report, required by the Ethics in Government Act of 1978, may be substituted here.)

See attached Financial Disclosure Report.
Please compete the attached financial net worth statement in detail (Add schedules as
called for).

See Attached Net Worth Statement
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6. Have you ever held a position or played a role in a political campaign? If so, please
identify the particulars of the campaign, including the candidate, dates of the campaign,
your title and responsibilities.

T have been involved in political campaigns ever since my parents took me to
Nixon headquarters in Biloxi in 1960. I have been involved, one way or the other, in
every significant Republican campaign since then, except between 1976 and 1978, when
I'served as a law clerk for two Supreme Courts, I have worked for Senator Lott in each
of his contested elections, with a special concentration on research. When I returned
home from Washington in 1978, I worked in phone banks in Harrison County for Senator
Cochran. I conducted my own unsuccessful campaign for the Mississippi House of
Representatives in 1979, and I was co-chairman of the Harrison County Reagan-for-
President campaign in 1980. I was state counsel for Mississippi in each of President
Bush’s campaigns in 2000 and 2004. I have served as general counsel of the Mississippi

Republican Party for approximately 15 years. Ihave never held a paid position in any
campaign,

27

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00044 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC

39984.027



VerDate Oct 09 2002

37

FINANCIAL DISCL RE PORT Report Required by the Ethics
AG-10(WP) INANC SCLOSU REPOR in Government Act of 1978,
Rev. 12004 FOR CALENDAR YEAR 2003 {5 US.C. App. $§101-111)
1, Pel;snn Reporting (i iuxl n;uyne; ﬁr.\‘ 3 n‘u’rk!‘lz ini;;al) o 2.’ Court or Organization . 3.Dateof Report
. Wallace, Michael B. ! Fifth Circuit 2/13/2006
~ |
. Title _(Articte Il judges indicate active or senior status; | 5.  Repori Type (check appropriate {ype) | 6. Reporting Period -
magistrate judges indicate full- or part-time} i B
i X Nomination, Date 02/08/06 ;14172005 to 1/31/2006
" - - i
: Circuit Court Nominee : _ital ___ Aooual __Findl
*7. Chambers or Oifice Address o T 777U 8 On'the basis of the information contained in this Report and
B i any modifications pertaining (hereto, it is, in my opinion,
$11 East Capitol Street in iance with ap tows and r
Suite 600 :
Jackson, Mississippi 39204 | Reviewing Offlcer Date

E IMPORTANT NOTES: The instructions accompanying this form must be followed. Complete all parts,
;’ checking the NONE box for each part where you have no reportable information. Sign on last page.

L. POSITIONS. (Reporting individual only; see pp. 9-13 of Instructions.)
POSITION NAME OF ORGANIZATION/ENTITY
NONE (No reportable positions.)

' Ppartner Phelps Dunbar LLP

2 General Counsel Mississippi Republican Party

3

II. AGREEMENTS. (Reporting individual only; see pp. 14-16 of Instructions. )
DATE PARTIES AND TERMS
NONE (No reportable agreements.)

! 1987 Phelps Dunbar 401(K} and Savings Plan - Trustee, Fidelity Investments - Self-Directed

2

5. NONINVESTMENT INCOME. {Raporting individual und spouse: see pp, 17-24 of smuctions.}

DATE SOURCE AND TYFPE GROSS

A. Filer's Non-Investment Income

NONE (No reportable non-investment income. )

! 2004 Phelps Dunbar $ 656,871

2 2005 Phelps Dunbar $ 455,249

3 2005 l;ederalist S;);;ety, Honorééum o o a B $ 2,000

. 2006. . PhelpSDu;bar i et et e+ e e e . -

B. Spouse’s Nnn-lnvesimrenirlrrl - li’ yn;l w;erewmarri’ed‘ dul;ing an)" borfinn hfthe rebﬁr{iﬁg yeér, piease complete this
section. (dollar amount not required except for honoraria)
NONE (No reportable non-investment income.

2005 Wise, Carter, Child & Caraway - Salary
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2006 Wise, Carter, Child & Caraway - Salary

2

FINANCIAL DISCLOSURE REPORT { Nome of oron Regorting.
: Michae! B. Wallace

i

O - - S i

IV. REIMBURSEMENTS - transportation, lodging, food, entertainment.
{Includes those ta spouse and dependent children. See pp. 25-27 of Instructions. }

SOURCE DESCRIPTION
' NONE (No such reportable reimbursements.}

7

V. GIFTS. (Includes those to spouse and dependent children. See pp. 28-31 of Instructions.}

SQURCE DESCRIPTION
NONE (No such reportable gifts.)
! EXEMPT
5 -
5 - - - et e e
B - I -

VI. LIABILITIES. (includes those of spouse and dependent children See pp. 32-33 of Instructions. )

CREDITOR DESCRIPTION
I NONE (No reportabie Habilities.)
! BancorpSouth Line of Credit
3
4
5

" Date of Report
2/13/2006

YALUE CODE*
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N=$250,001-$500,000

]r:vmue Codes:  J=$15,000 or less

K=$15,001-$50,000

L=550,001-$100,000

0=5500,001-51,000,000

"Name of Person Reponting

Michael B. Wallace

Date of Repont

2/13/2006

VIL. Page 1 INVESTMENTS and TRUSTS -- income, value, transactions (/ncludes those of
spouse and dependent children, See pp. 34-57 of Instructions.)

D.
Transactions during reporting period

M=$100,001-$250,000
P1=$1,000,001-55,000,000

B. C.
Des-:n nonquss:u Gross
ineluding iust asefs) e e
Teporting period petiod |
RO [&3] [6] @ 1)
Place {X; dich asset G Valic [
Hlace YX) dfier cachasset ame | ST valee | oMbt | basdn,
Codef | reator

Code2
(A-H) it} G-P

Code3 ‘merger,
QW) | redempiion)

¥ not exempt from disclosure

2 ) 4
D(a()e: V(al?n-. (.Sm)n ldenfhgyni

Month-f Code2 | Codel buyer/seller
if private transaction)

Day | (FP) | (A-H)

"7} NONE (No reportable income,

1 BancorpSouLh account C  !Interest :
N e foes
Bank Plus account A | Interest : i
; Residential rental, Bﬂoxl. MS I A Rent
& —— e — N 1N - PERSRIIS N i
4 Commercla] rental Blloxl MS A Rent i
5 Fidelity Equity lncome Fund C ' Div
6 Fidelity Retirement Money MKkt. E Div, c T ;
- k o b
i7 Miss. College Savings Acct. #1 C L T |
8 Miss. College Savings Acct, #2 B Div, L T :
[ - " : i -
ls Miss. College Savings Acct#3 A ! bpiv. | K T ; ;
[ IR ; feidin
16 Miss. College Suvings Acct. #4 A Div. K T i :
i1 USAA Umversa! L)fe c pivv ! M | T
[ - - SR SR .«
12 Prudential Umversal Life B | Div. | K PT
13 Jefferson-] Iot Whole Life A Div. + J T
4 AIG Annu\ty A Interest . J T
15 Schwab Moncy Markel Fund B : Div L T
16 Agilent Technologxes Inc. None ] T
b Income/Gain Codes: A=$1,000 or leas B=$1,001-32,501 C=$2,501-55.000 D=85,001-815,000 E=315,001-$50,000
{See Col. Bl, D4) F‘=SS(5 001- SIOO 000 G=3100,001-51 000 000  Hi=8T 000 001 SS 000 000 H2=Mom than $5,000,000
V2 Valug Codes: 3,600 K=$13.061-530,500 L=530,01 M=$150 001-$330,600
i {See Col. C1, D3} N‘=32§0 001 5500 0=$500,001-51 1000,000 l’l=$l 000 00! _$3, 000 000  P2=$5,000,001-525,000,000
| P3=835000,001-350 ooo 000 Péd=More than §30,000/000
7737 Value Method Codes: 8=Avpra isal R=Cost {real estate only} S=Ass$smcm T=Cash/Market
i {See Col. C2) =Book value V=Other Estimated

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00047 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC

39984.030



VerDate Oct 09 2002

40

FINANCIAL DISCLOSURE REPORT

 Name of Person Reporting

Michael B. Wallace

Date of Report
2/13/2006

VII. Page 2 INVESTMENTS and TRUSTS -- income, value, transactions  cnciudes those of

spouse and dependen children. See pp. 34-57 of Instructions.)

& C.
Description of Assets
(inchuding trast assets) ‘ﬂwm Oross e

rzpomng pmad reporting period

D.
Transactions during reparting period

(A-H) int} P

redemption} | Day

O] @ ] @ [ 1f not exempt from disclosure
Type Type
(8. Value g, 2 (£} cg“) (5,gy
Place *(X}" after each assef Amt. div., Valug | Method buy, seil, Date: { Value ain {dentity of
exempt from prior disclosure. Codel | rentor | Code2 (8133@) merger,  [Month-| Code2 | Code]

1 buyer/setler ’
(-P) [ (AH)| (ifprivate transaction) |

NONE  (No reportable income,

assets, or {ransactions).

17 Cisco Systems Inc. None J T
’,s 7 Freescale Semicond Class B o 7 };Ion; J ‘T ‘
b GAPI. RN T
io Hewlett- I;zekard Company ; A " oi ‘ T : ! :
2t Medcohealth Solutmm ; H T : i
= weaCome A Low 171 : B
i - . N s o . e i
Motorola Inc. ; . H ;
2 "Nokia Corp. Spon ADA F . :
Texas Instruments Inc. A Div. y T ;
e _— e .
Longleaf Partners Fund A Div. X 5 T
) ‘Mutual Qualified Fund A Div. J ‘1 T ‘
Eastgroup PPTY Md Corp. 1 g T , i
2 CombiaYowgimesor ! A | v | 1 | T -
JO Cnlun;hia»\’(;ung]nves(orl ; A l;w i J T
M CombiaYowglwesord | A D | 1| T

32

1 income/Gain Codes: A=$1,000 or less B=$1,001-$2,500
(See Col. BI, D4) F=S 6001 smaocm Gssmo.omswooooo

i

$2,501§: Dessdolgiso
=$1,000, o ss oooooo Hz=More than $5,0

E=$15,001-850,000

2 Value Codes: K=$15,001-550,001
{See Col. C1, D3} N=$ 00! 8500 000 O=$500,001-§1 000 000
F3=$25,000,001-550,000,000

ore than §50,000,

6,001~ $100.00 M=$100,001- 3250000
1,006,001 SS 000 000 P2=$3,000,001-525,000,000

3 Valuve Method Codes: raisal R=Cost (real estate onl;
L {SeeCol.CD) fiEseog value Ve ste only)

Wetistimated -

-Assessment T=Cash/Market
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Date of Repon

{ Name o Person Roporting :
FINANCTAL DISCLOSURE REPORT ' Michael B. Wallace 271312006
i : :
VIII, ADDITIONAL INFORMATION OR EXPLANATIONS (Indicate part of Report.)
IX. CERTIFICATION.
I certify that alf information given above (including information pertaining to my spouse and minor or dependent children, if any) is

accurate, lrue, and complete to the best of my knowledge and belief, and that any information not reported was withheld because it met
applicable statutory provisions permitting non-disclosure.

1 further certify (hat earned income from outside employment and honoraria and the acceptance of gifts which have been reported are in
compliance with the provisions of 5 U.S.C. app., § 501 et. seq., 5 U.S.C. § 7353 and Judicial Conference reguiations,

Signature /”MZ Z/W%'U Date ,Z//?//Oé

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE
SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. App., § 104.}

FILING INSTRUCTIONS:

Mail signed original and 3 additional copies to: Committee on Financial Disclosure
Administrative Office of the
United States Courts
Suite 2-301
One Columbus Circle, N.E.
‘Washington, D.C. 20544
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FINANCIAL STATEMENT
NET WORTH

Provide a complete, current financial net worth statement which itemizes in detail all assets (including bank accounts,
real estate, securities, trusts, investments, and other financial holdings) all liabilities (including debts, mortgages, loans,

and other financial obligations) of yourself, your spouse, and other immediate members of your household.

ASSETS LIABILITIES
Cash on hand and in banks 83 | 199 | Notes payable to banks-secured
U.S. Govemmcnt securities-add schedule Notes payable to banks-unsecured
Listed securities-add schedule 046 914 | Notes payable to relatives
Unlisted securities--add schedule Notes payabie to others
Accounts and notes receivable: Accounts and bills due
Due from relatives and friends Unpaid income tax 97 { 8i2
Due from others Other unpaid income and interest
Doubtfut :{cx;\a;de‘;t::te mortgages payable-add sl et
Real estate owned-add schedule 512 1 242 | Chattel mortgages and other licns payable
Real estate mortgages receivable Other debts-itemize:
Autos and other personal praperty 150 | 000
Cash value-ife insurance 160 | 624
Other assets itemize:
AG Annuity 61 754
Mississippi Coflege Savings Accounts 184 1 767
Total labilities 3261 463
Net Worth 1 818 | 037
Total Assets 144 | 500 | Total liabilities and net worth 2 144 | 500
CONTINGENT LIABILITIES GENERAL INFORMATION
Ag endorser, comaker or guaranter Are any assets pledged? (Add schedule) YES
On leases or contracts {Law Firm Debt) 158 000 iﬁg]’;‘; defendant in any suits or legal NO
Legal Claims Have you ever taken bankruptcy? NO
Provision for Federal Income Tax
Other special debt
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FINANCIAL STATEMENT
"NET WORTH SCHEDULES

Listed Securities ,
Fidelity Retirement Money Market Fund
Fidelity Equity Income Fund
Schwab Money Market Fund
Agilent Technologies, Inc
Cisco Systems, Inc.
Freescale Semicod CL B Class B
GAP Inc.
Hewlett-Packard Company
Medcohealth Solutions
Merck & Co. Inc.
Motorola Inc.
Nokia Corp. Spon. ADR F
Texas Instruments, Inc.
Longleaf Partners Fund
Mutual Qualified FD CL Z
Eastgroup PPTY MD Corp.
Columbia Young Investor Fund
Total Listed Securities

Real Estate Owned

Personal residence

Residential rental (50 % interest)

Commercial rental (11.1% interest)
Total Real Estate Owned

Real Estate Mortgages Pavable
Personal residence

Assets Pledged: Personal residence (mortgage)

$ 792,196
85,036
76,697

6,273
2,971
1,338
6,238
5,421
379
2,139
11,225
3,676
4,169
15,177
14,388
14,949
4,642

$ 1,046,914

$ 475,000
29,575
7,667

$512,242

§ 228,651
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IL GENERAL (PUBLIC)

1. An ethical consideration under Canon 2 of the American Bar Association’s Code of

Professional Responsibility calls for “every lawyer, regardless of professional
prominence of professional workload, to find some time to participate in serving the
disadvantaged.” Describe what you have done to fulfill these responsibilities, listing
specific instances and the amount of time devoted to each,

During the two years that I practiced in Biloxi, I frequently represented ordinary
individuals who were unable to pay market rates for legal services. Our office was down the
block from South Mississippi Legal Services, and people would frequently knock on our
door after being told they were too prosperous to be eligible for Legal Services. I
represented many of those people in domestic disputes, as well as disputes with landlords and
the city government. I have no time records from those years, but I feel confident in saying
that I spent much more than the twenty hours a year now recommended by the American Bar
Association.

During my six years as director of Legal Services Corporation, the directors were paid a
per diem for time spent attending board meetings, but we were not compensated for the
substantial amounts of work that we did in preparing for those meetings and discharging
other duties, such as testifying before Congress. My firm no longer has records of my non-
compensated time for the late 1980s, but I have little doubt that I spent well over 100 hours
each year in uncompensated LSC work.

Our firm participates in the pro bono project sponsored by the Mississippi State Bar. For
several years, I was pro bono coordinator for the firm, making sure that referrals we received
from the project were assigned to the proper lawyers. I did not keep time records on those
matters, but I feel confident that during those years I spent more than the twenty hours a year
recommended by the ABA.

In 1993 and 1994 I assisted my partner George Healy of our New Orleans office in his
work on a capital case. That work ultimately resulted in the reversal of the conviction by the
Supreme Court of the United States in Kyles y. Whitley, 514 U.S. 419 (1995). Because of
my experience at the Supreme Court, I offered advice and assistance in the preparation of
briefs and arguments in that case.

The pro bono rule which governs my ethics responsibilities is Rule 6.1 of the Mississippi
Rules of Professional Conduct. The text of that rule includes governmental and educational
organizations among the clients eligible for pro bono services, and it also recognizes the
value of services provided at a reduced rate. I have complied with these aspects of Rule 6.1
in several ways.

From 1997 to 2003, I assisted in coaching the mock trial team at St. Andrew’s Episcopal
School, which participated in the mock trial contest sponsored by the Mississippi State Bar.
For two years, my daughter was a member of the team, but I coached both before and after

28
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her participation in the project. The team twice won the state championship and went as far
as the national semifinals.

I also provide free services as general counsel of the Mississippi Republican Party, which
performs a governmental service by administering primary elections pursuant to Mississippi
law. Executive committees at the municipal, county, and state level are made up of
volunteers, and they frequently seek my assistance in understanding their statutory
responsibilities. The free services I provide in this regard always amount to more than
twenty hours a year.

I generally do not litigate for free on behalf of the Mississippi Republican Party, although
I have done so in some emergency matters of brief duration. I have been paid for my
services in redistricting disputes, but I do so at a substantially reduced rate from my regular
fee. I have also been asked to represent the State of Mississippi and its officers in various
litigated matters, and I have provided those services at an identical reduced rate.

The American Bar Association’s Commentary to its Code of Judicial Conduct states
that it is inappropriate for a judge to hold membership in any organization that
invidiously discriminates on the basis of race, sex, or religion. Do you currently
belong, or have you belonged, to any organization which discriminated - - through
either formal membership requirements or the practical implementation of
membership policies? If so, list, with dates of membership. What you have done to
try to change these policies?

I belong to no such organizations,

Is there a selection commission in your jurisdiction to recommend candidates for
nomination to the federal courts? If so, did it recommend your nomination? Please
describe your experience in the entire judicial selection process, from beginning to
end (including the circumstances which led to your nomination and interviews in
which you participated).

There is no selection commission. Senator Lott called to inform me that he and Senator
Cochran had included my name on a list sent to the President. I met with Judge Gonzalez
and his incoming successor as White House Counsel, Harriet Meiers. I later met with
staff from the Department of Justice. After completing nomination paperwork and after a
background investigation was conducted, I was informed by the White House that the
President would be sending my nomination forward. My nomination was submitted to
the Senate on February 8, 2006.

29
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Has anyone involved in the process of selecting you as a judicial nominee discussed
with you any specific case, legal issue or question in a manner that could reasonably
be interpreted as asking how you would rule on such case, issue, or question? If so,
please explain fully. :

No.
Please discuss your views on the following criticism involving “judicial activism.”

The role of the Federal judiciary within the Federal government, and within society
generally, has become the subject of increasing controversy in recent years. It has
become the target of both popular and academic eriticisms that alleges that the

judicial branch as usurped many of the prerogatives of other branches and levels of
government.

Some of the characteristics of the “judicial activism” have been said to include:

a. A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a
vehicle for the imposition of far-reaching orders extending to broad
classes of individuals;

c. A tendency by the judiciary to impose broad, affirmative duties upon
governments and society; '

d. A tendency by the judiciary toward loosening jurisdictional
requirements such as standing and ripeness; and

e A tendency by the judiciary to impose itself upon other institutions in
the manner of an administrator with continuing oversight
responsibilities.

From the time I was first hired by the Chancery Clerk’s office at the age of 18, 1
have been employed in various governmental capacities at the local, state, and federal
level. [ have served in a staff position in the judicial and legislative branches, and 1 was
appointed by President Reagan and confirmed by the Senate to an executive position.
That experience has given me some insight into how our government is supposed to work
and how the courts fit into that system.

The preamble to the Constitution confirms that our government has been
established by the people of the United States, and our courts, like other parts of that
government, play the role that the people have instructed them to play. The courts must
examine their jurisdiction in every case, because, where the people have not authorized

30
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the courts to speak, the courts must remain silent. The jurisdiction of the federal courts
was authorized by the people in the Constitution itself, but it must be conferred in
particular cases by act of Congress. If Congress has not affirmatively authorized its
jurisdiction, a federal court can do nothing. Even where Congress has authorized
jurisdiction, a federal court must determine whether the Constitution allows such
jurisdiction to be granted; where it does not, the court cannot act.

Where jurisdiction does exist, the courts must follow the law the people have
prescribed, whether that law is found in the Constitution or in applicable statutes.
Although state courts have authority to create law through the process of common law
adjudication, the federal courts possess that authority only in the rarest of instances. The
federal courts should always be seeking to apply the will of the people, because, as
Hamilton observed, they have no will of their own.

Proper application of these principles will usually, but not always, result in the
enforcement of the people’s will as expressed by statute. The people in their Constitution
delegated certain powers to Congress and reserved others to the States. The wisdom of
particular exercises of those powers is no concern of the federal courts. However, the
Constitution does place certain restrictions on the exercise of those powers, and Congress
has imposed many others on state and local governments. It is not activism to enforce
constitutional restrictions or statutory restrictions, when authorized by the Constitution.
1t is a judge’s swom duty.

A court should hesitate before rejecting the work of the people’s elected
representatives. Those representatives are equally sworn to defend the Constitution, and
it is often difficult to determine how the framers of the Constitution would have intended
their work to apply to the problems affecting later generations. Indeed, the fact that
Congress or a plurality of state legislatures has adopted a position on a particular issue is
by itself strong evidence that their ancestors in adopting the Constitution would not have
intended a different position to prevail. However, the framers did believe in limited
government, and they intended to restrict their own authority and that of their
descendants to take particular actions, particularly those detrimental to religious and
racial groups and those who had acquired property by honest toil. Where a legislative
body or an executive at any level of government neglects those restrictions, the courts
have no choice but to enforce them.
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Chairman SPECTER. Mr. Wallace, the American Bar Association
has raised some very serious allegations and I want to give you
every opportunity to respond.

On page 13 of the ABA’s testimony, they say that you “have not
shown a commitment to equal justice under law.” Further, the ABA
says that you do not “understand or care about issues central to
the lives of the poor, minorities, the marginalized, the have-nots,
and those who did not share your view of the world.”

Of particular concern, according to the American Bar Association,
was your positions taken relating to the Voting Rights Act, and
more specifically the case of Jordan v. Winter.

The American Bar Association reports that you advanced legal
positions that were “not well founded” and that you did so in a
manner that suggested you were “advancing your own personal
views on the interpretation of the Voting Rights Act without regard
to the law or the ultimate merits of the litigation and the impact
on African-American citizens of Mississippi.”

HOV(;/' would you respond to that American Bar Association testi-
mony?

Mr. WALLACE. Thank you, Mr. Chairman. There is a lot in there,
the general conclusions reached in that report about my lack of
commitment to equal justice under the law and my lack of sym-
pathy for the problems of the poor.

I was raised in a small law office in Biloxi. I know about the
problems of equal justice and I know about the poor. It is a small
town. I had the opportunity, with my father and with his partners,
including Ms. Hornsby, who is here today, to see people who need-
ed help and to have the opportunity to give it to them.

If T were not interested in equal justice and in the rights of the
poor, I never would have gone home to Mississippi. I could have
easily stayed up here in Washington and represented rich people
for a lot more than I get for representing the same people in Mis-
sissippi.

But I went home because I want to make Mississippi a better
place to live. I think I have been able to help do that. It is impor-
tant to me to see to it that it is a better place for my children.

The litigation under the Voting Rights Act was litigation that I
undertook on behalf of my client, the Mississippi Republican Party.
I have been active in that party my whole life.

My father was one of those people who came home from World
War II, they had seen how the rest of the world worked, they saw
the things that the rest of the world had that we did not have in
Mississippi, and they set their minds about to bringing us into the
modern times. That is why he was Eisenhower Chairman in Har-
rison County in 1952.

So when I came home, it was natural that when the party was
looking for representation and consultation with a Mississippi dele-
gation, I was hired to defend the Jordan v. Winter case.

In that case, before we got involved, the Federal court had al-
ready created the first black majority district in Mississippi and
had created another district that had a substantial minority popu-
lation. All we did on behalf of the Mississippi Republican Party was
to seek to preserve the plan that the court had already put into
place.
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The arguments we made were fair. The arguments we made
were discussed with the Senate when I was first confirmed to Legal
Services when I had my first hearings back in 1983, because we
had these same voting rights discussions then.

The Senate knew what positions I was going to take on behalf
of my client. It imposed no impediment to my confirmation then.
I think we litigated fairly, fully, and properly on behalf of the
party, and any criticism based on my representing my client to the
best of my ability is unfounded in this case.

Chairman SPECTER. Mr. Wallace, on pages 14 and 15 of the
ABA'’s testimony they report concerns about another Voting Rights
case, Branch v. Smith. The ABA states, “Mr. Wallace argued for
the creation of at-large districts for the election of Mississippi Con-
gressional representatives, a position the lawyer said would have
eliminated the only majority African-American single-member dis-
trict in Mississippi.

Lawyers state that the U.S. Supreme Court rejected the position
advanced by Mr. Wallace in Branch v. Smith that allowed single-
member districts in Mississippi.” Is the ABA’s representation of
your role in this litigation accurate?

Mr. WALLACE. I do not think it is entirely accurate, Mr. Chair-
man. The Republican Party had been sued in that litigation and we
were obliged to take a position. The position we took, is that an Act
of Congress ought to be enforced.

It may surprise you to know that there is an Act of Congress on
the books that says whenever a State loses representation after a
Census, if the legislature cannot agree on a redistricting, everyone
must be elected at-large. That is what the statute says.

Having served here in the Congress, as Senator Lott mentioned,
my daughter is the fourth generation of Wallaces to serve on a staff
position here. I respect statutes passed by Congress. We put that
statute before the court. The trial court decided not to enforce it.

But we were not seeking to eliminate an African-American rep-
resentation in Congress. We told the Supreme Court, and I told
Justice Ginsberg when she asked me in an oral argument, will this
not dilute minority votes, and I said there are plenty of mecha-
nisms that our courts have used in Mississippi to make sure that
minorities can be elected, even from white majority multi-member
districts.

I told her there was no doubt that such an election under that
statute would produce an African-American Congressman. It was
never our intention to take away that representation, and it would
not have been the effect had the court decided the statute applied
in that circumstance.

Chairman SPECTER. On page 16 of the ABA’s testimony there is
a list of unattributed quotes that are provided with no context.
There is certain questioning of the process of unattributed quotes,
but the American Bar Association has put this into the public
record and, as a matter of fairness, you ought to have an oppor-
tunity to make whatever response you choose.

These unattributed quotes are as follows: “He has an instinct
contempt for the socially weak, including the poor and minorities”;
“the poor may be in trouble, he is just not open to those issues”;
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“he does not like poor people or anyone not just like him”; “he will
be like 1965, not 2006.”

You are invited to make a response.

Mr. WALLACE. Mr. Chairman, it is very difficult to respond to
partial quotations from unknown people. But I am happy to say
that we have four distinguished lawyers from Mississippi here
today who know me, who know what kind of man I am.

I was pleased to see that Mr. McDulff, in his testimony, acknowl-
edged that I have always been civil and cooperative to him and
people with whom he is working, and I do not have any doubt Mr.
Rhodes will tell you the same thing. I think when you finish talk-
ing to those four gentlemen today, you will have a true picture of
my character and my behavior.

Chairman SPECTER. On page 17 of the ABA’s testimony you were
described as “narrow-minded in your views, lacking in tolerance,
entrenched in your views, insensitive, intolerant, high-handed, not
willing to yield to logic or facts, rigid, inflexible, overly opinionated,
one-dimensioned, locking into a point of view and not open to the
position of others.”

You are invited to respond.

Mr. WALLACE. I find those charges difficult to understand, Mr.
Chairman. Like most litigators, most of the cases I take get settled.
Litigators vigorously represent their clients’ interests. They fight
hard for the positions their clients take. But at the end of the day,
once the facts in the law have been thoroughly explored, most cases
settle, and most of mine do.

If T were as narrow-minded and as intransigent as those quotes
would make out, my cases would not settle, and I probably would
not get hired. Not too many clients can afford to try case after case
just for the fun of it.

Chairman SPECTER. Mr. Wallace, on page 19 of the ABA testi-
mony your ability to be free from bias is called into question. Many
express concerns about your ability to follow precedent or to put
your own personal views aside when judging cases.

The ABA testimony further says that you “had filed pleadings
and taken positions that certainly did little or nothing to advance
the merits of the case,” and suggesting that you were “deviating
from existing precedent” in some of those positions.

Would you care to respond to that?

Mr. WALLACE. Two things, Mr. Chairman. Yes, I would be happy
to. Freedom from bias is a difficult thing for me to understand. I
grew up in a difficult time in Mississippi, as many of these other
witnesses did.

I remember quite clearly my mother explaining to me in no un-
certain terms how people are expected to believe, and I think I
have maintained those standards throughout my life. If I had any
sort of bias, I would not be a partner in the most integrated law
firm in the State. I would not send my children to the most inte-
grated school in the State.

I would not, as Reverend Crudup points out in his letter, have
represented my church in helping to build a biracial Christian coa-
lition in Jackson, Mississippi to improve communications and rela-
tions in the community. None of that would have happened if I
were a person of bias.
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As far as precedent is concerned, I worked for two excellent ap-
pellate judges, Justice Walker and Justice Rehnquist. They taught
me the meaning of precedent. They taught me how to read it and
they taught me to respect it. As a lawyer, that is important. When
my clients come to me, they want to know what the law is.

They do not want to hear a lot of theory, they want to know what
they can do and what they cannot do. If you do not respect prece-
dent, you cannot give them a good answer to that question. I think
I have been able to give my clients good answers.

Chairman SPECTER. Mr. Wallace, it has been reported that you
were interviewed on three separate occasions by ABA investigators.
The ABA Standing Committee on the Federal Judiciary’s Hand-
book requires that a nominee be given a “full opportunity to rebut
the adverse information and provide any additional information
bearing on it.” Do you believe that you were given an opportunity
to rebut the information, as required by the ABA Handbook?

Mr. WALLACE. No, I do not believe that, Senator. I certainly do
not think that I needed to know the names of the individuals who
gave the quotes that you said, but the ABA testimony contains spe-
cific charges about specific litigation that was not discussed with
me in the initial interview.

In the third interview we had last week, I was given enough in-
formation to deal with one charge. They revealed to me that a
former Bar president in New Hampshire had said that I behaved
improperly in presiding over a Legal Services Committee hearing
held in New Hampshire.

With that information, I was able to get the transcript from the
committee, from the Legal Services Corporation, and to forward it
to the committee. It is 243 pages of the most boring detail work in
amending the Code of Federal Regulations that anyone can imag-
ine. There was not any support.

We worked all day and we came to a reasonably amicable result.
But I do not think anybody who could read those 243 pages could
possibly find it to support the charges that Mr. Ross made against
me.

Chairman SPECTER. As has been widely publicized, you received
a “Not Qualified” rating from the ABA. Can you tell the Committee
your opinion of the rating and the process, as you see it from your
point of view, that the ABA used to arrive at that rating? Essen-
tially, do you think it was a fair evaluation and an accurate rating?

Mr. WALLACE. Senator, I'm not a member of the ABA. I do not
really have standing to tell them how to do their business. I have
told you that I do not believe that they lived up to the standards
they have expressed, that you will be given an opportunity to rebut
the charges against you. I think I should have had that oppor-
tunity. I do not think that I had it.

But as to whether or not I am qualified, I would just ask once
again that you consider the testimony of the Mississippians who
know me, the two Senators who you have just heard from, the four
lawyers on both sides of the issue that you are going to hear from
in a few minutes.

I think, if I were as unqualified as the association makes out to
be, it is unlikely that I would have had the opportunity to serve
three Presidents of the United States that I have. I am proud of
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their confidence in me and I hope that, at the end of the day, this
Committee will share it.

Chairman SPECTER. Did the ABA, in your opinion, consider all
the relevant information? Specifically, do you know whether the
Standing Committee contacted people you asked them to contact?

Mr. WALLACE. I know that at the outset they did not. My friend,
Judge McConnell from the Tenth Circuit, who is my daughter Mol-
ly’s godfather, called up before the hearing and said, why has the
ABA not called me? I said, I do not know. The first investigator
came to see me. I said, please be sure to call Judge McConnell.
That did not happen.

When the third set of investigators came to see me, I said, please
call Judge McConnell. At that point I know that it did happen, but
there were other people that I mentioned that I would hope they
would have called. Some of them I know were not calling. Some of
them, I have not heard from.

Chairman SPECTER. Can you be specific as to who they were?

Mr. WALLACE. Certainly. Ms. Askew was a member of the Board
of Visitors at Georgetown, one of my classmates, who is the Gen-
eral Counsel at Georgetown. I asked her to go ahead and call their
General Counsel. I know that did not happen.

Now, I asked a couple other people. I do know they called Judge
McConnell this last week. I do not know whether they called any
of the other folks that I mentioned. But at the outset, no, they just
did not call the folks I suggested to them.

Chairman SPECTER. Anybody else, specifically?

Mr. WALLACE. I specifically asked them to call Bob Bauer. Bob
was my counterpart on the Democratic side of the aisle during the
impeachment proceedings. He represented the Democratic Leader,
Senator Daschle.

The argument had been made that I could not work with people,
and I suggested that that was a pretty tough crucible in which to
work. I think that he and I worked together pretty well. I do not
knoxlziv whether or not that happened. I have not talked to Bob this
week.

I also suggested they might call the dean at the Maryland Law
School, who is a friend of our family. I do not know whether that
happened. I have not had a chance to find out. This has only been
since last Monday that they last came to see me. I think that is
a full list, Mr. Chairman.

Chairman SPECTER. Mr. Wallace, as you see it, do you believe
that there were material misstatements of fact in the ABA testi-
mony regarding your background?

Mr. WALLACE. I certainly think their characterizations of some of
the cases that I have been involved in are substantially inaccurate.
As to the opinions of people, I do not think there can be such a
thing as an accurate opinion. I mean, they may very well be report-
ing the opinions they heard.

I do not think those opinions are well founded. The difficulty is,
I never was told the supposed facts behind those opinions, so there
was no opportunity to explore them and to rebut them.

Chairman SPECTER. Mr. Wallace, it has been reported that while
working with then-Representative Lott, you helped write a letter
urging the Reagan administration to defend Bob Jones University’s
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tax-exempt status, despite its racially discriminatory policies. That
has led some to argue that you took a discriminatory position.

What response, if any, would you care to make on that issue?

Mr. WALLACE. Congressman Lott, as he then was, was particu-
larly interested in that litigation because church schools in Mis-
sissippi were being threatened with the loss of their exemption, not
because they were discriminatory, but because they did not meet
extremely onerous burdens of proving that they were not.

The Congressman expressed that feeling to the President. He
filed a brief as a pro se with the Supreme Court of the United
States, which is there for anybody to read.

It is not a defense of discrimination, it is merely a description of
principles of statutory construction which said that religious and
educational institutions are entitled to an exemption.

It denied that the Internal Revenue Service was entitled to make
public policy. But the concern that Congressman Lott had, as ex-
pressed in his brief, was that executive agencies should follow the
law.

The fact that a discriminatory institution might benefit from that
is no more an endorsement of discrimination than a lawyer is en-
dorsing murder when he defends an accused client, as I have had
the opportunity to assist my partners in doing in pro bono cases
in Mississippi.

Chairman SPECTER. Mr. Wallace, in 1983 testimony you are re-
ported to have expressed general support for the Voting Rights Act,
saying that it has “had a tremendous effect in my home State of
Mississippi with regard to its primary goal of assuring people” the
right to vote.

But you took exception with Section 2 of the Act, to the extent
that it measured discrimination in terms of disparate results rath-
er than showing a discriminatory intent. Some have contended that
that was a cramped or unduly restrictive—

Mr. WALLACE.—said to be an unfair interpretation, it is certainly
not something I hid from the Committee. I remember having that
discussion at my confirmation hearings with Senator Hatch, who,
as you will remember, worked very hard on the Voting Rights Act
amendments in 1982.

I made quite plain to the Committee the positions that I would
be taking for my clients in the Mississippi litigation, and neither
Senator Hatch nor the Senate as a whole considered those positions
out of bounds.

Ultimately, those positions were rejected by several courts. The
first court to reject them was in the Louisiana litigation that year,
and the lawyer that made the same arguments I did, Martin Feld-
man, was promptly confirmed to the District Court bench in Lou-
isiana, where he still sits.

So the Senate most familiar with the 1982 Act, while perhaps
disagreeing with the positions we took on behalf of our clients, cer-
tainly did not consider those positions disqualifying.

Chairman SPECTER. Mr. Wallace, it is reported that you assisted
then-Congressman Lott in taking a position, in a letter dated Octo-
ber 21, 1981, to prevent the Department of Justice from sending
Federal inspectors into the Mississippi County jails.
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Would you please give the Committee what the circumstances
were of that letter and what position was taken, and what your
participation, if any, was?

Mr. WALLACE. I would be happy to, Mr. Chairman. The letter did
not object to the sending of inspectors into Mississippi County jails,
as I recall. I do not have it in front of me, but I think it is in the
record from my confirmation hearings 20 years ago. In fact, accord-
ing to the newspapers, inspectors went into the county jails within
a few days after that letter.

The inspectors apparently did not see anything particularly
wrong at the time. Then a couple of days later, there was a fire
in the Biloxi jail in which a number of prisoners died. It was a ter-
rible and tragic event, but it was completely unrelated to Congress-
man Lott’s letter. He did not ask that inspectors stay out of the
jails and, in fact, the inspectors went into the jails.

His concern was that Deputy Attorney Schmultz had made com-
mitments to him about the ongoing prison litigation in Mississippi,
and those commitments had not been kept by the lawyers in the
field.

A Member of Congress, as you can imagine, is quite concerned
that commitments made by the executive branch should be kept.
But there was no request in that letter that inspectors should stay
out of Mississippi jails.

Chairman SPECTER. Mr. Wallace, in your 1983 hearing for Com-
munity Legal Service Director, the issue was raised that you could
not answer in full, expressing confidentiality concerns. Is there any
confidentiality concern which is limiting your testimony today in
any way on that subject?

Mr. WALLACE. No, Mr. Chairman. As you heard Senator Lott
here today, he does not believe that the work done for his staff is
a proper subject of inquiry, but he has not claimed any privilege
with regard to that. I am free to be open, and I have been open
in accordance with my oath to this Committee.

Chairman SPECTER. With respect to your tenure as Director of
Legal Services Corporation, there are statements that you sought
to impose unreasonable limits on the type of matters that the Legal
Services Corporation could support and sometimes voiced support
of its outright abolition.

First of all, did you ever argue that it should be abolished?

Mr. WALLACE. To the contrary, Mr. Chairman. I told President
Reagan’s staff, when my nomination was under consideration, that
I supported the corporation. I told Senator Hatch’s committee,
under oath, that I supported the corporation. I did then and I do
now. I have never acted in any way inconsistent with that oath. I
did attempt to reform the corporation.

As Senator Lott has said here, I think the reforms that we put
into place, taking the corporation out of an active role in politics,
putting it into the kind of ordinary services to the poor, have
helped to preserve it.

In the paper in Jackson yesterday it said the local Legal Services
folks were trying to keep people from being evicted from a HUD-
funded project. That is exactly the sort of thing Legal Services
ought to be doing, and Congress expects it to do.
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Indeed, by the end of the program, President Reagan had aban-
doned his opposition to legal services. He supported its continu-
ation. He put it back in the budget. I think that is because of the
successful work we did in reforming the corporation, and I think
in large portion that is why the corporation is still here today.

Chairman SPECTER. Did you ever contend that the Community
Legal Services’ operation was unconstitutional?

Mr. WALLACE. I did not contend that the corporation was uncon-
stitutional. I did suggest that I thought the appointment mecha-
nism for the board had real constitutional problems, and here is
why.

When Congress set it up, it did not set up the corporation as a
traditional, independent agency, the sort that has traditionally
been upheld by the U.S. Supreme Court.

It is not unusual for Congress to set up executive branch agen-
cies where the President cannot fire the particular officers, but by
declaring that we were not Federal officers, Congress immunized
us to impeachment.

The directors of the Legal Services Corporation, so far as I can
tell, can neither be fired by the President, nor impeached and re-
moved by the Congress. It seems to me very unwise to attribute
$300 million of taxpayers’ money every year to folks where there
is no emergency mechanism for removing them when the time
arises. That was my objection, not to the corporation, but to its par-
ticular mode of government.

Chairman SPECTER. Mr. Wallace, a question was raised about
certain lobbying activities said to have been undertaken by you.
Senator Redman, the Ranking Republican on the Appropriations
Subcommittee on Oversight for the Legal Services Corporation
raised an issue as to the propriety of people on the board who
lobby.

What response, if any, would you care to make to that?

Mr. WALLACE. If it is the instance that has been reported in
some of the writings about me over the last month, there was a
lobbying effort at one point to change our appropriation. We had
consistently been appropriated about $300 million a year.

In our last year, as I told the Committee, President Reagan said,
all right, I do not want to abolish the corporation any more, I want
to keep it, but I want to fund it at $250 million.

I thought that when the President of the United States would
come five-sixths of the way to meet us, that I thought it was in-
cumbent upon us to go the rest of the way to meet him. We agreed.
Our board agreed to endorse the President’s budget.

And, yes, we sent people up here to try to promote that budget.
Every agency in the government has lobbyists to support its budg-
et. They usually call them the Office of Legislative Affairs, or some-
thing like that. But what they are, is lobbyists. We had them and
we used them.

Chairman SPECTER. Mr. Wallace, I have taken a good deal more
time than is customary, except for Supreme Court nominees, al-
most up to the 30-minute mark, but have sought to put before the
Committee all of the issues known to the staff and to me to give
you an opportunity to respond.
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Just one more comment. I have expressed publicly the concerns
about the first report by the American Bar Association because key
officials had very substantial public controversy with you in the
past, and I was concerned about the impartiality.

Accordingly, I wrote to the ABA on two occasions, June 22 and
August 7 of this year, and received a detailed reply on September
14 from Theodore Olson on behalf of the American Bar Associa-
tion’s Standing Committee on the Federal Judiciary, where they
have made very substantial changes and have conducted an addi-
tional inquiry.

I do not want to overly focus on that, but I do want to make,
without objection, these letters a part of the record. They may be
the subject of further inquiry when the ABA testifies later.

Let me yield at this time to Senator Kennedy.

Senator KENNEDY. Thank you, Mr. Chairman.

Welcome.

Mr. WALLACE. Thank you, Senator Kennedy.

Senator KENNEDY. Just following along on the Legal Service pro-
gram, you supported the $55 million cut in 1988, as I understand
it.

Mr. WALLACE. As I just explained, President Reagan came up
five-sixths of the way and I thought it made sense to meet him the
rest of the way.

Senator KENNEDY. And then you asked for a reduction of another
$13 million the following year. Is that right?

Mr. WALLACE. I do not remember that, Senator, but it may be
the case. I have not had a reason to look at that record in a long
time.

Senator KENNEDY. Well, the record is that there was a reduction,
and you supported that.

Mr. WALLACE. I have no recollection of what budget request we
made in 1989, but I am sure the record will show.

Senator KENNEDY. And you opposed, in the Legal Service, the
National Support Centers which assist the youth, the migrants, the
Native Americans that deal with employment, housing, and health
care for low-income Americans. You wanted to eliminate that pro-
gram.

Mr. WALLACE. We wanted to take the funds that were available
to us and concentrate them on services in local programs. We reori-
ented funds to the local programs as opposed to these national
think tanks. Yes, Senator, we did that.

Senator KENNEDY. Did you pay outside lawyers to lobby Con-
gress to reduce the corporation’s budget?

Mr. WALLACE. As I explained, we did have lobbyists who reduced
the corporation’s budget. I think some of them may have been
hired on a contract basis, as Federal help often is.

Senator KENNEDY. So you did not mind spending the money to
hire the lawyers to reduce the corporation’s budget, but you were
cutting back on the programs, such as the National Support Cen-
ters that were serving some of the poorest of the poor.

Mr. WALLACE. Having secured President Reagan’s support for
the program, I thought it was important to get folks up here and
try to explain it to the Congress. And sometimes, yes, that costs
money, Senator Kennedy.
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Senator KENNEDY. Well, sometimes it does not. Sometimes it
does not.

Mr. WALLACE. That is true.

Senator KENNEDY. As someone who has followed the Legal Serv-
ice program very closely, Warren Rudman, during that period of
time, very familiar with the program during the time on it, we did
not seem, with those board members, had the confidence of the
members of the Congress.

Warren Rudman was very, very much involved in the support of
those. I do not remember. I do not know of other agencies that go
out and hire lawyers to reduce the budget of different committees.

If we could get back, in response to questions on the Bob Jones
case, you, I think, commented to the Chairman about that. That
case obviously, as you know, is enormously important for civil
rights because it held that private organizations that discriminate
based on race are not entitled to the tax-exempt status.

Most Americans would think that that was a matter of simple
fairness. If you discriminate, you are not a charitable organization.
Most Americans would understand that. So, you do not get the tax-
exemption intended for charitable groups.

So Republican and Democratic administrations, dating back to
the Nixon administration, agreed with that basic principle. In fact,
even when the Reagan administration decided to abandon the long-
standing rule in the Supreme Court, prominent administration offi-
cials strongly objected, including Ted Olson, who was then the head
of the Office of Legal Counsel, Roscoe Edgar, Commissioner of the
IRS, and the Acting Solicitor General Lawrence Wallace.

But you disagreed. Even after the Supreme Court ruled eight to
one that discriminatory institutions are not entitled to tax-exemp-
tion, as I understand it, you continued to hold the opposite view.

When you were nominated to head the Legal Services Corpora-
tion you testified that “I personally believe that the interpretation
of the Internal Revenue Code advanced by the Department of Jus-
tice which supported tax-exempt status for the university was cor-
rect.”

Mr. WALLACE. That was my testimony, Senator. I think if you
read Congressman Lott’s brief, you will see he never argued that
discriminatory institutions were charitable. I do not think he ever
made that argument, and I do not think I ever endorsed it.

What he did say, is that it was stipulated in that case that Bob
Jones was both religious and educational, and that was important
to Congressman Lott because church schools in Mississippi were
being harassed by the IRS. It was a statutory argument that,
under the statute passed by Congress, it is sufficient to be religious
or educational. It is not necessary that you also be charitable.

The question of whether or not it was a good idea to give a tax
deduction to a discriminatory institution was not the subject of
Congressman Lott’s brief. He discussed only the proper interpreta-
tion of the statute.

Senator KENNEDY. Well, do you still believe that private schools
that discriminate based on race deserve to be tax-exempt?

Mr. WALLACE. I have never believed that, Senator. I simply said
that I believed that the administration interpreted the statute cor-
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rectly in saying that religious and educational institutions, under
the statute adopted by Congress, were entitled to that exemption.

Senator KENNEDY. And this is even after the Supreme Court
ruled eight to one that discriminatory institutions are not entitled
to the tax-exemption?

Mr. WALLACE. I think that my testimony came after that, and I
said that I had been persuaded by the brief the administration had
filed.

Senator KENNEDY. Well, let me get it straight. So you are saying
that after the Supreme Court, your position changed. I think that
is important to note, because I had understood you to continue to
hold an opposite view from the Supreme Court decision. Am I
wrong on that?

Mr. WALLACE. I mean, obviously, Senator, the Supreme Court
has spoken and the law means what the Supreme Court says it
means.

Senator KENNEDY. But what did you say? What was your posi-
tion? Did you at that time change and alter your position or did
you reaffirm your earlier position?

Mr. WALLACE. The position I took in the testimony then, which
again was after the Supreme Court had acted, is that I thought the
administration brief and Congressman Lott’s brief fairly applied
the statute. But I never said that I thought, as a personal opinion,
discriminatory schools ought to get tax exemptions. I have never
said that, and I do not say it now.

Senator KENNEDY. But the Supreme Court ruled eight to one.

Mr. WALLACE. Yes.

Senator KENNEDY. And you continue to hold your own view. You
find that there are legal reasons for it. And I understand that, but
I just wanted to be able to be clear for the record.

Mr. WALLACE. And the dissenter and the concurrence, I guess, at
the Supreme Court also saw some legal reasons for it. Yes, Senator.

Senator KENNEDY. All right.

Coming back to the Section 2 of the Voting Rights Act that out-
laws the voting requirements that have the purpose or effect of dis-
criminating based on race, it is one of the most effective aspects of
the Voting Rights Act, as you will remember, in 1982 Congress
amended Section 2 to overturn the Mobile case. The Voting Rights
Act includes an effects test.

That amendment outlawed voting practices whose effects would
deny or dilute voting rights because of race, national origin, or lan-
guage minority. Under the amendment, the voters can stop dis-
criminatory practice without needing to dig up the ancient records
to prove the intent, which may have designated the system earlier.
That was not the position of Senator Hatch. I respect that. We
have had long discussions and debates on it. I understand that.

Our goal was to finally dismantle the voting—those that believed
that we ought to have the effects test and believed that the 1965
Act, which talked about prohibiting discrimination, had been inter-
preted in that particular way up to the Mobile case.

But anyway, in the 1982 Act, our goal was to dismantle Jim
Crow, the voting systems that excluded minorities from participa-
tion in the democracy.
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Now, you have consistently opposed the Section 2 in efforts to
end the minority vote dilution, and not just in the early days of
your career. We see it even in positions you took as recently as
2003. I am going to give you a chance to react.

Press reports state that as the Congressional staff in 1981 and
1982, you worked hard to keep Congress from amending Section 2
to include the effects test. I can understand that. We had a Su-
preme Court nominee here that had the same position recently.

When that effort failed, you attacked Section 2 in court. In Jor-
dan v. Winter, you argued that Congress did not amend Section 2
to include an effects test, and that minorities still had to prove dis-
criminatory intent if they wanted to stop practice to dilute their
vote.

The court called your argument “meritless” and held that it
“runs counter to the plain language of amended Section 2, its legis-
lative history and judicial and scholarly interpretation.”

In 1991, in Chisholm v. Edwards, you argue that Section 2 does
not apply to judicial elections at all. We had a brief comment on
that exchange with the Chairman.

The Supreme Court rejected that view in Chisholm v. Romer,
noting that the 1982 amendments to Section 2 was intended to
broaden the law, and that it would be anomalous to read it to with-
draw judicial elections from coverage.

In 2003, you argued in Branch v. Smith that when the legisla-
ture fails to redistrict to reflect the new Census data, the court
must order at-large elections. Justice Scalia wrote the opinion re-
jecting your view.

Had you prevailed, the only Mississippi district with an African-
American would have been destroyed and it would have been far
more difficult for African-Americans to elect their chosen can-
didates.

Now, I am particularly troubled by your repeated position that
Congress did not enact an effects test when it amended Section 2
in 1982. You should have known otherwise, having served in the
Congress that the amendment was enacted.

Do you still believe that Section 2 of the Voting Rights Act pro-
hibits only intentional discrimination?

Mr. WALLACE. Well, no, I do not believe that. The Supreme Court
has resolved that to the contrary.

Senator KENNEDY. You also argued that including an effects test
in Section 2 would be unconstitutional. Is that still your position?

Mr. WALLACE. Well, I do not think that was ever my position.
That was a position that was taken on behalf of the Republican
Party in Mississippi, as I said. It was an identical position taken
by the Louisiana government in the case of Major v. Trinh.

These were issues that were thoroughly discussed at my last con-
firmation hearings. At that time I think they were well within the
bounds of argument that a lawyer is entitled to make on behalf of
his client.

Senator KENNEDY. Well, the question was, you also argued that
including an effects test would be unconstitutional. The question is,
is that still your position? I am not asking you whether you had
that position previously. Is that still your position?
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Mr. WALLACE. My answer is, it was never my position, Senator
Kennedy. It was my client’s position, which I argued on behalf of
my client, as did other litigants in our part of the world at that
time.

Senator KENNEDY. So you accept that Section 2 applies to judi-
cial elections?

Mr. WALLACE. The Fifth Circuit originally ruled that it did not.
I had actually forgotten I had been involved in that case until I
read the long work those folks had done yesterday.

I feel sorry for putting them through all of that to dig that up.
But I was asked to participate in that case by our democratic At-
torney General, Mike Moore.

Mississippi was in that litigation. I was representing the State
of Mississippi as an amicus in that case, and that was the position
that the Democratic Attorney General and the State of Mississippi
g)ok. It was a position that originally was accepted by the Fifth

ircuit.

Senator KENNEDY. Well, as I say, that is not the position—you
are saying, individually, that was not your position then, but you
were taking it as an attorney. It is not your position now. You un-
derstand and support the constitutionality of the effects test.

Mr. WALLACE. I absolutely can.

Senator KENNEDY. All right. In 2003, on the Branch v. Smith
case, you made an argument that would have eliminated Mis-
sissippi’s only African-American district by relying on the 1941
statute that clearly had been superseded.

You had that exchange with the Chairman here. You said a lot
of people do not know it, but there was a 1941 statute. But what
you did not explain in response to the Chairman, was that that had
been superseded. In rejecting your position by the 1967 statute, it
was superseded.

So when you told the Chairman that a lot of people do not know
about it, but there is a law on the books, a 1941 Act that permitted
this kind of action, you did not mention to the Chairman that there
had been a 1967 Act that superseded the 1941 Act.

Mr. WALLACE. With respect, Senator, that was the argument that
the losing side made in that case. By a six to three vote, the Su-
preme Court decided that the 1967 Act did not repeal, by implica-
tion, the 1941 Act. But they went on to decide that the 1941 Act,
though still on the books and applicable in certain cases, did not
apply here.

Senator KENNEDY. Well, I hope the Chairman will have a chance
to just hear what you said now and what is your response, because
I listened very carefully and one would gather from your response
to the Chairman—he is a superb lawyer and he can make his own
judgment—but in rejecting your position in that case, Justice
Scalia wrote that your view was contradicted both by the historic
context of Section 2’s enactment and by the consistent under-
standing of all courts in the nearly 40 years since that enactment.

So those positions seem to go far beyond the fair advocacy of your
client and create a strong impression that somehow you are pur-
suing an agenda.

Mr. WALLACE. Well, Senator, the only agenda I have ever pur-
sued as a lawyer is the agenda of my client, in that case, the Mis-
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sissippi Republican Party. As I say, there were six members of the
court that agreed with us that the 1941 statute is still valid.

Justice O’Connor and Justice Thomas agreed that it applied in
this case, so we were wrong, but we were certainly not beyond the
bounds of fair advocacy if we were able to have so much of our ar-
gument accepted by several members of the Supreme Court of the
United States.

Senator KENNEDY. Is there any indication in your background
and experience where you took the other side on Voting Rights
cases? Did you ever represent plaintiffs in those cases?

Mr. WALLACE. Oh, absolutely, Senator.

Senator KENNEDY. Have we got the list of those cases?

Mr. WALLACE. It is in my questionnaire. I was hired by the gov-
erning board of a black majority county, Claiborne County. When
the State legislature took away the right to tax the most valuable
asset in their county, the Grand Gulf Nuclear Power Plant, they
hired me to file a Voting Rights Act case on their behalf as plain-
tiffs to restore that power.

We eventually settled the case. The county has been collecting,
I think, an extra $4 or $5 million a year as a result of the positions
I was asked to take on their behalf in a race discrimination voting
rights case.

Senator KENNEDY. I know there are others. I just have two other
areas I want to cover quickly, which I will try to do. In 1989, the
Legal Times wrote that you expressed resentment under Section 5,
the landmark law requiring States with a history of discrimination
obtain Federal pre-clearance for voting changes.

You reportedly told the Legal Times, “It bothers me to see Mis-
sissippi discriminated against,” referring to Section 5s require-
ment, “on necessary voting changes with the Federal Government.”

Do you still think Section 5 of the Voting Rights Act discrimi-
nates against the covered States?

Mr. WALLACE. I do not remember talking to the Legal Times. I
do remember what Governor Winter said when he came here 25
years ago.

Senator KENNEDY. I am not asking you that.

Mr. WALLACE. I agree that Mississippi is ready for self-govern-
ment, Senator. But the Congress has seen to the contrary. Con-
gress has been careful that no judge outside the District of Colum-
bia is allowed to enforce Section 5.

So anything I may have said on Section 5 in the past will have
no effect on anything that I may rule, if I am confirmed to the Fifth
Circuit, because you have denied that court jurisdiction over such
cases.

Senator KENNEDY. Well, I have the document here that says
“Wallace does acknowledge his resentment that Mississippi, along
with other States, must submit redistricting plans to the Depart-
ment of Justice.” That is your—

Mr. WALLACE. I do not think resentment is the word. I have told
you what I think, Senator.

Senator KENNEDY. But you still support Section 5?

Mr. WALLACE. It is a decision that Congress has made, and that
Congress has full authority to make. That is what you are elected
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f(})lr, and Section 2 of the Fifteenth Amendment gives you that au-
thority.

Senator KENNEDY. Finally, on prison safety, I know you re-
sponded to the Chair on this issue. When you worked for Senator
Lott when he was a member of the House, you sent the Depart-
ment of Justice a letter which bears your initials, “MBW?”, objecting
to the department’s investigation of county jails in Mississippi and
asking the department to allow the counties to meet lower safety
standards in their jails. You understand that?

Mr. WALLACE. I think that was part of the letter that Congress-
man Lott then sent. Certainly all county jails wold be required to
meet the standards set by the Constitution. That is what the Jus-
tice Department has the right to enforce.

Senator KENNEDY. Well, I assume, therefore, that you acknowl-
iedge that with the initials, the letter with “MBW?” on it, was your
etter.

You also demanded to know why the investigating attorney had
not been fired. That was in the letter. The letter led, as I under-
stand it, the Justice Department to halt the investigation. Less
than a year later, the fire occurred. It was a year later, a fire oc-
curred in a county jail. Is that the sequence that you understand?

Mr. WALLACE. I do not think so, Senator. First of all, Congress-
man Lott’s letter I drafted in my capacity as a staffer. It went up
through his chief of staff and he sent it to General Schmultz.

But I do not think that any investigations were stopped as a re-
sult of that letter, as I believe that there were inspectors in the jail
within a couple of days after that letter was sent and within a cou-
ple of weeks before the fire actually took place. The inspections did
not stop.

Senator BROWNBACK. Senator Kennedy, could I inquire, we have
other members that want to ask some questions, too. I wanted to
make sure that you were able to ask as many questions as you de-
sired.

Senator KENNEDY. The Senator is quite appropriate. I was kind
of surprised actually when the Chair went on for 25 minutes, my-
self. But I understand the good Senators, and I thank you.

Mr. WALLACE. Thank you, Senator.

Senator BROWNBACK. Thank you. Thank you, Senator Kennedy.

Mr. Wallace, I want to apologize in advance for not being here
for a good portion of your presentation, so some of what I may ask
may have been already covered. But if you will indulge me and still
respond nonetheless, I would appreciate that. I think Senator Ses-
sions has some questions as well.

I gather from some of the discussion here, and certainly just on
basic race relations have been called into question here. However,
in looking at your background, I look at that and I do not see the
basis in your background of people raising that, what you have at-
tempted to do on race relations and to try to improve those.

Would you articulate those issues to me and for me of your own
background? Also, I think it would be useful, just for the record
and for those that would watch and be interested in that issue as
well, since it has come up so much.

Mr. WALLACE. As best I can tell, Senator, it all relates from the
Voting Rights litigation that I was just discussing with Senator
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Kennedy. Most of that I have done on behalf of the Mississippi Re-
publican Party. Sometimes the positions the Party takes are ad-
verse to black voters, but not always.

We have litigated on the same sides of some issues over the last
three Censuses. Again, not everything I do is on behalf of the Re-
publican Party. I have been hired by the Democratic Attorney Gen-
eral in Mississippi to help in such cases.

But the ones that people seem to notice are the ones where the
Republican Party gets into conflict with some of the African-Amer-
ican plaintiffs. That does happen. That seems to be the basis of the
concern. I do not think anybody has ever accused me of having any
personal racial prejudice. It is not true.

I am involved in an integrated firm, an integrated school. You
have got letters from two African-American ministers in the file to
the Committee explaining the work we do on biracial communica-
tions in the Christian community in Jackson.

Just this weekend, our church started, as we always do every
fall, in partnership with the New Hope Baptist Church, an African-
American church, to build a Habitat house in downtown Jackson.
We work on it about eight weekends every fall. We have done it
for years, and we did it again this week.

So I think I am active in promoting racial reconciliation in Jack-
son, and have been for a long time. I think the criticism stems en-
tirely from the litigation I was discussing with Senator Kennedy.

Senator BROWNBACK. Thank you.

Senator Sessions?

Senator SESSIONS. Well, I think you are correct.

If anybody says the slightest word that the Voting Rights Act has
any invalidity to it, has the slightest comma, jot, or tittle, it is not
perfect, then you are a racist, that you are insensitive. That is not
so.

The Supreme Court has wrestled with these issues— lots of
these issues. The Congress has voted, and I voted, to extend the
Voting Rights Act. But I do believe that the State of Alabama, in
my heart of hearts, will give people a fair chance in court today,
unlike what they would have gotten 50 years ago. I think there has
been a big change in the South and a lot of people feel strongly
about that. But we want harmony, we want progress.

I was just glad to see your response to Senator Brownback’s com-
ments about the biracial outreach organization that you have been
a part of, that your children attend integrated schools, that your
church went with the New Hope Baptist Church to Honduras to do
relief work and help poor people in Honduras. Did you attend any
of those?

Mr. WALLACE. Senator, this year was my fourth year to go to
Honduras. It is the second time that I have gone down with New
Hope.

Senator SESSIONS. Let me just ask you, one of your critics appar-
ently said secretly through the ABA Committee that you do not
like poor people. Were the people you were trying to help down
there poor people or rich people?

Mr. WALLACE. They are mighty poor, Senator. That is one reason
I am happy now that all of my family, at one time or another, has
gone down there with me. They need to see the responsibilities that
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we have in this world, and I am glad to say that blacks and whites
in Mississippi cooperate in meeting those responsibilities in Hon-
duras and in downtown Jackson.

Senator SESSIONS. Well, I would just say this. The ABA’s rating,
in my opinion, should not be an embarrassment to you, but should
be an embarrassment to them. I have defended the ABA. I am not
opposed to their process of seeking confidential information. But all
of us have to know that when they do that, there are dangers in
doing that. People have an opportunity to spread untruths and the
nominee has no real ability to respond to it.

But you got your undergraduate degree with Honors from Har-
vard University. You graduated from the University of Virginia
School of Law, where you were on the Law Review there. You
clerked for a Supreme Court Justice in Mississippi, and you clerked
for the Chief Justice of the U.S. Supreme Court.

Let me ask you this. After that experience, do you think you
would have been able to obtain a job in a Washington or New York
law firm if you so chose?

Mr. WALLACE. I suppose I could have, Senator. I never thought
to try. I think I am probably the only Supreme Court law clerk in
the last 50 years who never got so much as a free meal out of it.
I was always going home to Biloxi. That is what I did. I am proud
to have gone home to try to make Mississippi a better place. I have
worked with a lot of lawyers in New York and Washington, and I
think I could hold my own.

Senator SESSIONS. I believe you could, too. I think that is why
very, very important clients have chosen you to represent them in
very, very important pieces of litigation. I think that is a testament
to you.

I want to ask you to just clarify something. You said that some
of the litigation you had took positions that would be adverse to the
position taken by black voters’ lawyers in the case. When we do
these cases, laws have to be decided, the Constitution has to be de-
cided. Somebody wins and somebody loses. Is that not true?

Mr. WALLACE. I have a friend who said the lawyer who first
hired him pointed up at all of the reporters on the shelf and said,
“Son, some lawyer lost every one of those cases in those books.” It
has been a helpful reminder, since I have lost a few of those my-
self.

Senator SESSIONS. I thought it was an ideal of the ABA that a
person should be an aggressive advocate for their client, to assert
principles that might be victorious in litigation, and that that
should not be held against the lawyer. Certainly that is true with
regard to representing the most disreputable criminal.

Lawyers are not condemned for trying to defend criminals, mur-
derers, and rapists. Does that concern you that there seems to be
a movement here to blame you for litigating a redistricting case in
the way that your client would like you to litigate it?

Mr. WALLACE. As I have said, Senator, I do not know how I could
possibly comment on what has impelled the ABA and the folks that
have talked to them. I do understand it to be my responsibility as
a lawyer to zealously represent my clients—that is one of the can-
ons of ethics—and to do so to the maximum extent feasible within
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the bounds of the law. I have always done that and no one has ever
said anything to the contrary.

Senator SESSIONS. Well, I see one case that you handled, Burrell
v. State Tax Commission, in which apparently you represented a
predominantly African-American county.

Mr. WALLACE. Yes.

Senator SESSIONS. This was a county in which, I suppose, the of-
ficials and the majority in the county were African-American. They
contested an unfair tax matter they thought was harmful to them,
the poor people in that county. Which side did you take?

Mr. WALLACE. I took the side of the elected officials and their
voters in Claiborne County, the African-American majority county.
I filed a Voting Rights case on their behalf. I filed a race discrimi-
nation case in State court.

After litigating all the way to the Supreme Court of the United
States and the Supreme Court of Mississippi, we were able to nego-
tiate with the legislature a much fairer allocation of those tax dol-
lars. I think that is a result with which my client was happy. I
zealously represented those clients, as I have the Mississippi Re-
publican Party.

Senator SESSIONS. Well, I think that is what good lawyers do.
That is something that the American Bar Association should recog-
nize, I believe.

What about this case you took on behalf of an African-American
man convicted of murder and sentenced to death, and you argued
that, you briefed that, before the U.S. Supreme Court?

Mr. WALLACE. I do not want to claim too much. My partner,
“Bunky” Healy in our New Orleans office worked on that case for
many years. When it was ready to go to the Supreme Court he
asked me to help, because of my experience at the Supreme Court,
i?l preparing the cert. petition and preparing the brief, and I did
that.

Senator SESSIONS. It is a fairly exhaustive thing if you go before
the U.S. Supreme Court.

Mr. WALLACE. It is.

Senator SESSIONS. Everything has to be exactly correct.

Mr. WALLACE. And we succeeded in obtaining a new trial for the
plaintiff. He was condemned to death for murder. We thought that
the State had not properly disclosed exculpatory evidence and we
were able to convince the Supreme Court that that was right.

Once again, representing people in a murder case does not mean
you are in favor of murder. You represent your client the best way
you possibly can, and in that way we were successful at the highest
court in the land.

Senator SESSIONS. Was this a rich white male or was this a poor
African-American?

Mr. WALLACE. He was a poor African-American.

Senator SESSIONS. And you gave your time and effort to helping
get his conviction reversed?

Mr. WALLACE. That was my responsibility as a lawyer. Yes, sir,
I did that.

Senator SESSIONS. Mr. Chairman, I have gone past my time. But
I think there is so much in here that we could continue to go and
deal with that shows how wrong Mr. Wallace’s critics are.
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It is just breathtaking to me to hear this criticism of Mr. Wal-
lace—a person of your ability, who worked for Democratic Attorney
General Mike Moore who was here testifying about the tobacco
case, he was a lead plaintiff lawyer in that case for the whole coun-
try; you have represented African-American counties; you have rep-
resented people condemned to death.

You turned down the opportunity to go to work for some of the
biggest law firms in America at these incredible wages and prices
they pay, and you have given yourself to Mississippi.

If you have an occasion every now and then to express some
doubt about any jot and tittle of the Voting Rights Act, that does
not make you a racist, because there are some problems with that
Act that all of us recognize and it can be improved, and in the
years to come I am sure it will.

Thank you, Mr. Chairman.

Senator BROWNBACK. Thank you, Senator Sessions.

I do want to enter into the record for Senator Leahy a statement.
He regrets he had to leave because of the late hour and other com-
mitments.

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.]

Senator BROWNBACK. I want to turn this over to Senator Cornyn.
I am going to have to slip out for a little bit myself.

Senator Cornyn?

Senator CORNYN. Thank you, Mr. Chairman.

Welcome, and welcome to your family.

Mr. WALLACE. Thank you, Senator.

Senator CORNYN. I am afraid I am experiencing a little sense of
deja vu here today, having sat through the confirmation hearings
of Chief Justice Roberts and Justice Sam Alito, and hearing some
of what I would consider unsubstantiated, rather wild allegations
made against particularly Judge Alito.

Actually, I was reminded, in hearing about some of what appear
to be anonymous, unsubstantiated allegations being made against
you that unfortunately seem to have been included without much
critique or reservation in the ABA report, of Senator Graham’s
memorable exchange with Judge Alito. I am going to ask you the
same question that he asked him.

Mr. Wallace, are you a bigot?

Mr. WALLACE. No, sir.

Senator CORNYN. There are people who appear to be calling you
a bigot.

Mr. WALLACE. I do not think anybody that knows me calls me
a bigot, Senator.

Senator CORNYN. Well, Mr. Wallace, this is my problem. I am
reading page 10 of the American Bar Association testimony that we
are going to hear today, and I just want to read a couple of para-
graphs and ask for your reaction.

On page 10, the first full paragraph, “The investigation revealed
that Mr. Wallace has the highest professional competence. Mr.
Wallace possesses outstanding academic credentials, having grad-
uated from Harvard University in 1973 and the University of Vir-
ginia Law School in 1976. He was a law clerk to former Chief Jus-
tice William H. Rehnquist from 1977 to 1978.

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00075 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC



VerDate Oct 09 2002

68

Mr. Wallace is often described as a legal scholar of strong intel-
lect, a quality lawyer with a quick legal mind. He is a highly
skilled and experienced trial and appellate lawyer who is consid-
ered a go-to lawyer on certain litigation matters in Mississippi.

As discussed below, even those persons with serious concerns re-
garding Mr. Wallace’s judicial temperament describe him as a bril-
liant lawyer, one who could ably master legal issues before him as
a judge.

The investigation also established that Mr. Wallace possesses the
integrity to serve on the bench. His integrity was described by
many as ‘impeccable, ‘outstanding’, ‘the highest,” ‘absolute,” and
‘solid’. Persons throughout the legal community stated that Mr.
Wallace is a fine family man, an excellent husband and father.”

Well, you can imagine how confused I am when I read that the
American Bar Association has said that you are a person of integ-
rity and repeating the glowing accolades that I have just recounted
on page 10 in these two paragraphs in their testimony, but at the
same time seem to allege that you do not have the temperament
to deliver equal justice under the law, that you have insufficient re-
gard for poor people and minorities.

If that were true, Mr. Wallace, I would think that you were not
a man of integrity. I do not see how you can be a person of integ-
rity and hold those kind of views with which you have been
charged.

Can you perhaps try to help me understand what appear to be
irreconcilable contentions about you?

Mr. WALLACE. I assume that the writer of that testimony must
have a different understanding of integrity than the one you and
I share, Senator. Integrity means wholeness.

It means that you behave the same way, honorably and consist-
ently all the time. A person who has integrity cannot possibly treat
people differently on no basis whatsoever.

Two weeks ago, the sermon was on the book of James, the part
where James tells people not to be respecters of persons, not to
treat rich people and poor people differently.

If there had been white people and black people in Palestine and
Israel in those days, he would have said that, too. You cannot pos-
sibly behave your life consistently with that admonition and not be
a person of integrity. I mean, that is what I think integrity means.
It forecloses the kind of charges that the association has brought
against me.

Senator CORNYN. Well, the other concern I have, Mr. Wallace, is
that, of course, the way the American Bar Association has con-
ducted its review means that the persons who made these state-
ments against you in claiming your lack of integrity—that is my in-
terpretation—are anonymous.

The American Bar Association’s own rules, as I understand
them, appear to foreclose using information in its report that is not
presented to the nominee so that the nominee can refute it. Do you
read the rules differently from me?

Mr. WALLACE. No, I read them the same way, Senator.

When I raised that with the last group of investigators who came
to see me, they told me that I did not understand the rules. So,
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I hope you will be able to get them to explain them to you while
they are here today.

Senator CORNYN. I hope so, too.

You have been criticized for the clients that you have chosen to
represent. Do you feel like that is a fair criticism for a lawyer who
takes on the responsibilities as an advocate in an adversarial sys-
tem of justice?

Mr. WALLACE. I do not think it is fair, and certainly in my early
days in Biloxi you did not get to necessarily choose to represent cli-
ents. In a small town, if somebody needs help, you represent them,
and that is what we did. But I have been happy to represent people
who come to me.

As I said, I have been hired on several occasions by our Demo-
cratic Attorney General in Mississippi. We work together. We know
each other. Even though we may be on different sides of the polit-
ical fence, when we can be of assistance to each other we do that,
and I have been happy to work with people from all parts of the
political spectrum in Mississippi in my law practice.

Senator CORNYN. You have also been criticized for making legal
arguments that did not ultimately prevail in court. Do you know
any lawyer that has not made at least one legal argument that has
not prevailed in some court?

Mr. WALLACE. None that has ever been to court. You do not keep
a thousand batting average very long when you are a litigator.

Senator CORNYN. Do you understand that the American Bar As-
sociation’s own standards on professional legal conduct state that
“a lawyer acts properly in arguing for an extension, modification,
or reversal of existing law”?

Mr. WALLACE. I do understand that to be the rule. I think it is
also the rule under Rule 11. I have done that on occasion, and I
have always been careful to identify to the court when I am doing
that, that there is authority adverse to me and we ask you to re-
consider that authority and come to a different conclusion.

But I have never hidden authority from the court. I have gone
to the court and said, if you adhere to authority I am going to lose.
That is a fact. But here is why I think it ought to be reconsidered.
That is something that lawyers not only are entitled to do, but in
certain circumstances it is part of the zealous representation of
your clients that you are required to do.

Senator CORNYN. Getting back again to these anonymous allega-
tions made without apparent, or at least in the record, without sub-
stantiation or further elaboration in the record, as a lawyer prac-
ticing in the State and Federal courts, in Mississippi and else-
where, you are familiar with the hearsay rule, right?

Mr. WALLACE. I am, indeed.

Senator CORNYN. And do you know any court in the Nation that
would admit anonymous allegations for proof of the truth of the
matter asserted therein?

Mr. WALLACE. There are about 25 exceptions to the hearsay rule,
as the Senator knows. My poor daughter had to study them all last
year. But I do not know of any one that would apply to this hear-
say, Senator.

Senator CORNYN. I think she agrees with you.

[Laughter.]
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Mr. WALLACE. That it was a bad thing she had to study? I will
bet she does.

Senator CORNYN. Well, you also stand accused, Mr. Wallace, of
representing unpopular clients. How do you plead to that?

Mr. WALLACE. I do not doubt that I have done that on multiple
occasions.

Senator CORNYN. Do you know any lawyer that has represented
universally popular clients?

Mr. WALLACE. If a lawyer has represented only people that are
popular, he is probably not paying close enough attention to his re-
sponsibilities to the public and to the Bar. I am not saying it is im-
possible, but I do not know of anybody.

Senator CORNYN. Tell me about some of the unpopular clients
that you have represented.

Mr. WALLACE. Well, we have already discussed the capital case
that we brought that we defended. Actually, we defend capital
cases regularly. One of my partners in Jackson came to us from the
Capital Defense Fund and he still does pro bono work. He is an ex-
cellent appellate lawyer. Part of my job is to help him with his
briefs and his arguments and get him ready to go to court.

But certainly the case we brought on behalf of Claiborne County
was unpopular. The legislature had gone so far to try to amend the
Constitution to take this money away from this majority-black
county, and that is what made it into a Voting Rights Act case, be-
cause there was an election, and they convinced hundreds of thou-
sands of people in Mississippi they ought to take this money away.
I do not think I have ever had a client who had more people vote
against him in an election than Claiborne County did. So, I would
say they were unpopular.

Senator CORNYN. Mr. Wallace, one of the things that concerns
me about the American Bar Association report, is apparently both
the Chairman of the Standing Committee, as well as the former
president of the American Bar Association had been locked in some
rather pitched battles with you when you were on the Board of Di-
rectors for the Legal Services Corporation.

I am sorry I had to step out a little bit earlier. But have you had
a chance to explain a little about what those fights were about?

Mr. WALLACE. I do not think I have, Senator. We had a lot of
difficulties. I explained in general terms that what we were doing
in the Reagan administration was trying to reform Legal Services,
to take it out of political litigation and put it into providing the or-
dinary needs for ordinary people. We had opposition to that.

Both Mr. Greco and Mr. Tober testified before our board and be-
fore our Committee against the changes that we were proposing.
We heard them. I think we heard them politely.

I think we asked them questions about their position that were
fair questions under the circumstances. Whether that has had any
effect on what they have done in their offices in the ABA, I just
have no way of knowing. I do not think I have seen either one of
them in 20 years.

Senator CORNYN. As Chairman of the Legal Services Corporation,
you advocated greater accountability and more effective legal serv-
ices to the poor within the organization.
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Can you explain how you envisioned improving the quality of
legal services to the poor by adopting the measures that you were
advocating or the reforms that you were seeking to accomplish?

Mr. WALLACE. Two things were very important to me. In the
early 1980s, you will remember—and I suppose we always have
budget difficulties in this country—it was a very tight budget time
and the appropriation of the corporation had been cut back.

I saw no prospect that Congress was ever going to be able to ap-
propriate all the funds to meet all the needs of poor people under
a pure appropriations system. We went out and promoted other
ways to provide legal services to the poor. We helped start the
IOLTA program that many States use now, Interest on Lawyers
Trust Accounts. I thought that might be something you would run
into in Texas.

Senator CORNYN. No. I am familiar with it. I just wanted to
make sure the record was clear and we did not lapse into acronyms
that no one understood.

Mr. WALLACE. Thank you. I apologize for that. We worked very
hard to get private lawyers involved in giving pro bono services.
Our program in the Mississippi Bar, I think, has won awards on
several occasions for involving private attorneys in services to the
poor.

In order to be able to reach out to other sources of funding, I
thought—and I think Congress believed—that we needed to cut
back on cases that were widely perceived as political; whether they
were or not might not make so much difference as the fact that
they were perceived that way.

By getting Legal Services out of those political cases, we have
had new sources of funding in Mississippi. The Chief Justice and
the Supreme Court have imposed rules that collect more funds for
legal services for the poor. The legislature has passed, and the Gov-
ernor has signed, increases in filing fees to give more funds.

I supported those programs. They could do that because they
knew that now that money would go to Legal Services programs
who would put it to good use and who would keep it out of politics.
That is what I was trying to do 20 years ago. I think we finally
succeeded.

Senator CORNYN. And by your success, you mean that you have
been able to provide a means of legal representation to people who
otherwise would not be able to afford it?

Mr. WALLACE. That is what I was concerned with 20 years ago.
I am still concerned with it. I am proud to say that it is still being
provided in more and different ways than it had ever been before.

Senator CORNYN. Mr. Wallace, some of those who criticize your
tenure at the Legal Services Corporation fail to remember that
much of what you implemented during that time was essentially
ratified when Congress, in 1996, enacted similar reform legislation.
How, in your opinion, have these reforms improved Legal Services
to the disadvantaged?

Mr. WALLACE. Well, I am proud to say that the reforms that we
did through a regulatory fashion apparently worked so well—and
of course I had been gone 6 years by the time that bill was
passed—that Congress did adopt them into law. I think they are
continuing to work well today.
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As I have just said, I think I cannot tell you what is going on
in 49 other States, but in Mississippi I think we are very happy
and very proud of the work, both of our Legal Services programs
and of the volunteer work being done by members of the Bar.

Senator CORNYN. Mr. Chairman, I would ask unanimous consent
to make part of the record a letter addressed to Michael Greco, im-
mediate past president of the American Bar Association, and copies
sent to both the Chairman and Ranking Member, signed by 288
leaders in the American Bar Association expressing concern that
the American Bar Association violated its own rules in the manner
in which they conducted the evaluation in this case, and also they
happened to mention the re-rating of Brett Kavenaugh, who now
serves in the DC Court of Appeals, and raises the pertinent ques-
tion about the obligation of a member of the Standing Committee
to recuse themselves when there is a conflict of interest, or perhaps
the appearance of partiality of a nominee, and I would ask that
that be made a part of the record.

Senator SESSIONS. It will be made a part of the record.

Senator CORNYN. Thank you, Mr. Wallace. I believe that is all I
have for now.

Senator SESSIONS. Thank you, Senator.

Mr. Wallace, I want to followup a little bit on that conversation
you have had with Senator Cornyn, one of the able members of our
Committee and former Justice on the Texas Supreme Court. I be-
lieve I heard you say that when you were Chairman of the board
of the Legal Services Corporation—attempting to effect a reform of
that corporation to focus its attention on actually representing poor
people and to reduce the number of political-type lawsuits they
were filing, reforms which I think most Americans supported at
that time and still do—that one or more of the members of the
ABA who were involved in your rating testified before you to criti-
cize the decisions you made at that time or to oppose the decisions
you made.

Mr. WALLACE. Mr. Tober and Mr. Greco both testified before our
board. Ms. Tucker organized a panel discussion held out in Hono-
lulu at the ABA meeting, the sum and substance of which was
quite strident criticism of our board. Yes, Senator.

Senator SESSIONS. And let me get this straight. Are they in-
volved in the Committee to do your evaluation?

Mr. WALLACE. Mr. Greco appointed them. Mr. Tober was the
chairman, Ms. Tucker is a member.

Senator SESSIONS. So all three are directly involved in your eval-
uation and they were the ones who were leaders coming to Wash-
ington, DC to testify in opposition, conducting hearings in Hawaii
at a panel at the ABA meeting to criticize your decisions that were
really ratified by this Congress as time went on.

Mr. WALLACE. I believe that to be the case, Senator.

Senator SESSIONS. I would offer for the record an article from the
Wall Street Journal of July 26, the lead editorial. “An ABA Hit
Job,” is the title of it. The subtitle is, “Political Payback Against
a Judicial Nominee”.

They trace the difficulties you are having today to the fact that
the ABA did not agree with your positions at the time you headed
the Legal Services Corporation. I think you handled yourself well
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in that difficult time, and I do believe Congress has ratified your
decisions.

I do believe that the Legal Services Corporation does not have
the kind of criticism and carping that was constant before those re-
forms occurred.

Mr. WALLACE. Well, thank you, Senator. If I may say, just in
case somebody puts in the New York Times editorial to the con-
trary later, I do think it is pretty good for a Biloxi boy to be batting
500 in Manhattan.

Senator SESSIONS. Well, you cannot win them all, as they say.

Mr. WALLACE. I do not expect to.

Senator SESSIONS. Just briefly, because I made comments about
the Voting Rights Act. The Voting Rights Act, I believe, was pivotal
in the South in empowering the African-American community.
What are your thoughts, briefly, about the importance of that Act
in changing the nature of politics and justice and equality in the
South?

Mr. WALLACE. They are the same as I stated them 23 years ago.
I do not think you could grow up in the South and not know how
important it is to bring people into the system.

Our problem in Mississippi, when I grew up, is that we had a
closed political system. It was not just closed against black people,
it was closed against a lot of other people as well.

We worked very hard to build a competitive system in Mis-
sissippi. The expansion of the electorate did a great deal for that.
I think Republican Members of Congress fully supported the Voting
Rights Act. They put when people could vote. When two parties
could compete for their vote, then you get a better system of gov-
ernment. I am proud of what we have done with that in Mis-
sissippi.

I think if you see how Mississippi has conducted itself over the
last year in very difficult circumstances, Republican and Democrat,
black and white, I think you show that we have matured, that we
are able to cooperate, even while we compete. The Voting Rights
Act has been a very big part of what we have been able to accom-
plish.

Senator SESSIONS. Any criticism you have is not for the utility
or the validity of the Act.

Mr. WALLACE. None whatsoever, Senator.

Senator SESSIONS. Thank you. All right.

Do you have anything else you would like to add to this gath-
ering before we go to the next panel?

Mr. WALLACE. Mr. Chairman, I deeply appreciate the commit-
tee’s patience and their courtesy. I know how late it is in the ses-
sion. If there has ever been a Committee that has had more dif-
ficult work to do under any session of Congress than this one, I do
not know what it is. You all have had a hard task all year.

You have been unfailingly courteous to me throughout this proc-
ess and I deeply appreciate your making the time to consider my
nomination before you go home.

Senator SESSIONS. Very good. Thank you very much.

We will go to the next panel. Judge Bryant, I believe, is next.

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00081 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC



VerDate Oct 09 2002

74

STATEMENT OF VANESSA LYNNE BRYANT, NOMINEE TO BE
U.S. DISTRICT JUDGE FOR THE DISTRICT OF CONNECTICUT

Judge BRYANT. Good afternoon. I would like to thank the Chair-
man and the members of the Committee for affording me this op-
portunity to further my nomination to serve as a judge of the Dis-
trict Court of the State of Connecticut. I would also like to thank
my two Senators Christopher Dodd and Joseph Lieberman, as well
as my Governor, Jody Rell, for their support for me in this endeav-
or.
My family is here present with me: my husband, Tracy Rich, who
is the executive vice president and general counsel of the Phoenix
Companies in Hartford, Connecticut; my son, Bryant Rich, who is
a senior at Bowdoin College; my daughter, Dana Rich, who is a
sophomore at Oberlin College; my mother, Muriel Bryant, who is
retired, residing in Farmington, Connecticut, after retiring from
Waldenbook as the most tenured employee ever in the company’s
history.

[The biographical information of Judge Bryant follows.]
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

1. Full name (include any former names used.)
Vanessa Lynne Bryant
2. Address: List current place of residence and office address(es).

Residence:  Avon, CT

Office: 95 Washington Street Hartford, CT 06103

3. Date and place of birth.
January 27, 1954 Queens, New York

4. Marital Status (include maiden name of wife, or husband's name). List spouse’s
occupation, employer’s name and business address(es).

Mr. Tracy Leon Rich

Executive Vice President and General Counsel
Phoenix Companies, Inc

1 American Row

Hartford CT 06106

5. Education: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted. )

Howard University 1972 - 1975, B.A. 1975
University of Connecticut School of Law 1975-1978, 1.D. 1978

6. Employment Record: List (by year) all business or professional corporations,
companies, firms, or other enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were connected as an officer,
director, partner, proprietor, or employee since graduation from college.

9/98 to Present, State of Connecticut Judicial Branch

10/96 to 9/98, Vanessa Bryant, Chapter 13 Trustee

6/92 to 9/98, Hawkins, Delafield & Wood

5/90 to 6/92, Connecticut Housing Finance Authority

9/89 to 5/90, Shawmut Bank

10/81 to 9/89, Aetna Life and Casualty Company

8/78 to 10/81, Day Berry and Howard

6/77 to 9/77, Day Berry and Howard

6/76 to 9/76, City of Stamford Connecticut Corporation Counsel
6/75 to 9/75, City of Stamford Connecticut

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00083 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC

39984.040



VerDate Oct 09 2002

76

7. Military Service: Have you had any military service? I so, give particulars,
including the dates, branch of service, rank or rate, serial number and type of discharge
received.

No

8. Honors and Awards: List any scholarships, fellowships, honorary degrees, and
honorary society memberships that you believe would be of interest to the Committee.

Quinnipiac College School of Law Moot Court Honor Society Judge

Chairperson Hartford Connecticut Human Relations Commission

Hartford's Representative to Capitol Region Conference of Governments Regional
Planning Commission

Executive Committee Member and Strategic Planning
Committee Chair United Way of the Capitol Area, Inc.

9. Bar Associations: List all bar associations, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates of any
offices which you have held in such groups.

Connecticut Bar Association -

American Bar Association

George W. Crawford Law Association
Connecticut Judicial Branch Civil Task Force
Oliver Ellsworth Inn of Court

Board of Directors Connecticut Judges Association

10.  Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you belong.

Other than the organizations previously listed, I belong to no other organizations.
11.  Court Admission: List all courts in which you have been admitted to practice, with
dates of admission and lapses if any such memberships lapsed. Please explain the reason
for any lapse of membership. Give the same information for administrative bodies which

require special admission to practice.

Connecticut Superior Court, 1979 to Present
United States District Court for the District of Connecticut, 1980 to Present

There have been no lapses in membership.
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12.  Published Writings: List the titles, publishers, and dates of books, articles, reports,
or other published material you have written or edited. Please supply one copy of all
published material not readily available to the Committee. Also, please supply a copy of all
speeches by you on issues involving constitutional law or legal policy. If there were press
reports about the speech, and they are readily available to you, please supply them.

Official judicial decisions only.

13,  Health: What is the present state of your health? List the date of your last physical
examination.

T am in good health.
My last physical examination was performed on April 18, 2005.

14.  Judicial Office: State (chronologically) any judicial offices you have held, whether
such position was elected or appointed, and a description of the jurisdiction of each such
court.

After having applied to and having been deemed qualified by the Connecticut judicial selection
commission in 1995, I was nominated, and after confirmation by the legislature, appointed by the
govemor to the Superior Court, a trial court of original jurisdiction in 1998. My term expires in
April 2007,

Presiding Judge Civil Division Hartford Judicial District, September 2004 to Present
Administrative Judge Litchfield Judicial District, May 2003 to September 2004
Presiding Judge Civil Division New Britain Judicial District, Sept. 2002 to May 2003
Presiding Judge Waterbury Drug Court, September 1998 to March 2000

Presiding Judge Waterbury Domestic Violence Docket, September 1998 to Sept. 2000

15. Citations: If you are or have been a judge, provide: (1) citations for the ten most
significant opinions you have written; (2) a short summary of and citations for all appellate
opinions where your decisions were reversed or where your judgment was affirmed with
significant criticism of your substantive or procedural rulings; and (3) citations for
significant opinions on federal or state constitutional issues, together with the citation to
appellate court rulings on such opinions. If any of the opinions listed were not officially
reported, please provide copies of the opinions.

A. Ten Significant Opinions

1. Avalon Bay v. Brookfield Planning & Zoning Commission
CV 02 0513808
July 23, 2004

This was an appeal of a decision of the Town of Brookfield Planning and Zoning
Commission’s denial of a variance and permit to construct an affordable housing development.

3
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The commission cited several valid public health and safety concerns. The commission met its
burden of proving, based upon the evidence in the record, that its decisions were necessary to
protect substantial public interests in health, safety, or other matters which the commission may
legally consider. I also ruled that most of the cited public interests clearly outweigh the need for
affordable housing; however, I found that the commission failed to prove that the public interests
could not be protected by reasonable changes to the affordable housing development as required
by law. Iremanded the case for further commission proceedings.

2. AFSCME Council Local 4 Local 704 v. State of Connecticut Department of
Public Health.
V010805240
April 11, 2002
Affirmed: 80 Conn. App. 1

This case came before me on the union’s motion to vacate an arbitration award. The
parties failed to impose or disclose the contractual deadline for rendering the arbitration decision
either in the submission or in the arbitration proceedings. The arbitrator rendered an award in
favor of the state within a reasonable time after the parties jointly requested a ruling. After the
adverse ruling, the union challenged the award, claiming that it was untimely and thus the
arbitrator had no jurisdiction. I ruled that the union waived its contractual right to claim that the
award was untimely. An appeal was taken to the Appellate Court which reversed my decision.
That decision was appealed to the Supreme Court which reversed the Appellate Court and
reinstated my decision.

3. Town of Enfield v. Enfield Shade Tobacco, LLC
CV 010809006.
May 8, 2002
Affirmed: 265 Conn, 376

Property owners brought action seeking to prevent defendants from storing, launching
and landing helicopters on residentially and industrially zoned real property. I granted an
injunction, ruling that the storage and use of the helicopter were at variance with the local zoning
regulations. Defendants appealed. The Supreme Court affirmed my decision holding that: the
helicopter used for crop dusting was not farm equipment; landing and launching helicopter was
not permitted in residential area; and launching and landing of helicopter constituted operation of
a heliport under zoning ordinance.

4, John Maurer v. Peter Gadiel et al.
CV 020087357S.
August 27, 2004,

This was a motion for summary judgment in a defamation action brought by a person
who was a public official at the time of the alleged defamation. The defendants admitted that
they wrote and caused to be published disparaging letters, but claim that they are entitled to
summary judgment on several bases. First, they were exercising their First Amendment right of

4
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free speech. Second, the claimed that the plaintiff could not prove malice since they did not
know him personally before the statement was made. Third, they argued that the letter was not
extreme and outrageous. The motion was denied as there were genuine issues of material fact
germane to the elements of defamation of a public official and further that, viewing those facts in
a light most favorable to the plaintiff, there was probable cause that the claimed defamation
occurred.

5. State v. New England Health Care Employees Union District Local 1199,
CV 000804025
March 14, 2993
Affirmed: 271 Conn. 127

Health care employees union moved to confirm an arbitration award reinstating a
Department of Mental Retardation employee. The employee had been dismissed as a result of an
incident in which he restrained an unruly client. The client struggled to break free and fell into a
chair sustaining minor injury, I granted the application, ruling that the arbitration award did not
violate public policy in favor of care and protection of persons with mental retardation under the
particular facts of this case. The Supreme Court affirmed that decision.

6. Evans v Testa Development Associates
CV 010806425.
September 26, 2001

A prejudgment remedy of attachment was granted in this case alleging vexatious
litigation. The defendants were a developer and its attorney. The plaintiffs had appealed a
planning and zoning commission decision granting the developer’s subdivision application. The
developer brought suit against the plaintiffs while their appeal was pending. In order to bring a
vexatious litigation suit a plaintiff must allege that the previous lawsuit terminated in his favor.
In addition, the plaintiffs were immune from suit under the Noerr-Pennington doctrine which
protects the rights of citizens to petition their government. I ruled that there was probable cause
to sustain the suit and granted the prejudgment remedy.

7. Metropolitan District Commission, v. Connecticut Resources Recovery Authority.
CV 010809181.
October 12, 2001

This was an application for an injunction. The plaintiff sought to enjoin the defendant
from exercising its rights under the contract. The application was denied based on the
unlikelihood of prevailing on the merits due to the clarity and lack of ambiguity of the contract.
I also denied the extraordinary remedy for failure to prove that irreparable injury as
distinguished from compensatory damages would result from the absence of an injunction.

8. Statewide Grievance Committee v. Frederick Baldwin
CV 010807111
November 3, 2001
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This was a presentment of an attorney by the state grievance committee. The respondent
attorney was accused of numerous violations of the Rules of Professional Conduct (the “Rules™).
1 found that he repeatedly over-drew his client funds account, repeatedly failed to comply with
court orders, breached his duty of candor to the court, and failed to maintain and disclose
accounting records which he was required to maintain and disclose to the grievance committee in
accordance with the Rules. On the basis of those factual findings, I ruled that he posed a
potential danger to his clients and to the public. After balancing the mitigating and aggravating
factors, I suspended the respondent and appointed a trustee to protect the interests of his clients. I
also ruled that the respondent could not be reinstated to the bar until he attended continuing legal
education courses addressing his practice deficiencies and he demonstrated a knowledge of and
an ability to adhere to the offended Rules.

9. Jane Doe v. Bradley Memorial Hospital
CV 010509999
July 24, 2003

This was a motion for summary judgment as to five counts of a complaint sounding in
medical malpractice and ordinary negligence, negligent hiring, negligent infliction of emotional
distress, Connecticut Unfair Trade Practices Act and loss of a consortium. Summary judgment
was denied as to all counts. I ruled that the expert disclosure was timely and that expert
disclosure was not necessary as the complaint was pleaded in the alterative of ordinary
negligence. Summary judgment was denied as to negligent hiring as there was a genuine issue as
to material fact, namely the alleged offender’s employment status with the hospital at the time of
the alleged negligence. There was also an issue of fact as to causation of any emotional distress
suffered by the plaintiff. The Unfair Trade Practices Act count was sufficiently plead to
implicate entrepreneurial act liability. Summary judgment was denied as to the loss of
consortium claim as it is derivative of the other counts which the court previously ruled must be
decided by the trier of fact.

10.  Cameron v. New Hartford Planning and Zoning Commission
No. CV030091123
July 2, 2004

This was a zoning appeal. After determining that the court had jurisdiction, I considered
the five legal challenges posed by the appellant. I ruled that the appellant failed to prove that: 1)
the Commission failed to comply with the town plans of development, 2) a projected or
connection street would be inappropriate in the proposed subdivision development, 3) the
Commission failed to comply with the street planning and dead-end street sections of its
subdivision regulations, 4) the Commission improperly reviewed the subdivision application to
insure that potential connection options were utilized and that adequate options were left for
future development and 5) the Commission failed to require the applicant to show that no
feasible location for a projection of the proposed town road existed along the entire common
boundary of the parties’ property. I dismissed the appeal.
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B. List of Decisions Reversed:

855 Conn. 127 State v. New England Health Care Employees Union, Dist. 1199,
AFL-CIO

8 Conn.App. 464 Allstate Ins. Co. v. Berube

Conn.App. 728 Birch v. Williams

80 Conn.App. 1 AFSCME, Council 4, Local 704 v, Department Of Public Health
Supreme court Affirmed, reversing Appellate court. See above

76 Conn.App. 306 Sevigny v. Dibble Hollow Condominium Ass'n, Inc.

261 Conn. 673 Journal Publishing .0., Inc. v. Hartford Courant Co.

60 Conn.App. 761 State v. Waymne

C. List of Cases Decided Involving Constitutional Issues;

1. State v. Lindo, Murder trial. Rulings from the bench
Affirmed: 75 Conn.App. 408, 816 A.2d 641 (2003

The defendant, Bryan Lindo appealed the judgment of conviction of murder,
rendered after a jury trial over which I presided. On appeal, the defendant claimed that he was
deprived of his rights to due process and a fair trial pursuant to the Fourteenth Amendment to the
United States Constitution and Article First, § 8, of the Constitution of Connecticut because of
prosecutorial misconduct during closing argument and cross-examination, thereby precluding the
Jjury from giving fair consideration to his affirmative defense of extreme emotional disturbance.
He also claimed that I improperly instructed the jury on the affirmative defense of extreme
emotional disturbance.

I charged the jury expressly stating that the argumnents and statements by the attorneys
were not evidence in the case and that the jury was to accept the law as given by the court. I
instructed the jury on the affirmative defense of extreme emotionat disturbance. I denied the
motion for a mistrial, ruling that my contemporaneous admonition of the state’s attorney for the
prosecutorial misconduct cured the prejudice. I further charged the jury to disregard the
prosecutorial misconduct as part of my jury charge.

Although the Appellate Court was disturbed by some of the prosecutor's remarks and
actions, it agreed with what they described as my “well reasoned analysis” from the bench and
conclude that the conduct complained of was not substantially prejudicial in the context of the
entire trial as to deny the defendant due process and a fair trial. The appellate court affirmed,
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ruling that I did not abuse my discretion and that I properly denied the defendant's motion for a
mistrial.

2. Mauer v. Gadiel, (Conn.Super. WL 2164947 (2004)

In a defamation case, I denied summary judgment on the basis that under the first
amendment to the United States Constitution, a public official, in order to recover damages for a
defamatory falsehood relating to his or her official conduct, must prove that the statement was
made with actual malice. I ruled that the plaintiff had alleged sufficient facts to establish
probable cause.

3. Hunnicutt v. Rowland
CV 00803074
Hunnicutt v. Rowland
CV 00083077

Both of these cases were brought by a pro se inmate alleging breach of his constitutional
rights by virtue of denial of drawing materials. The inmate used the material to draw cartoons
depicting violent sexually explicit and defamatory images of corrections officials. Iruled that
the First Amendment right of free speech is not unfettered and that the state has the right to
restrict speech in order to preserve safety and order.

16.  Public Office: State (chronologically) any public offices you have held, other than
judicial offices, including the terms of service and whether such positions were elected or
appointed. State (chronologically) any unsuccessful candidacies for elective public office.

Capital Region Conference of Governments Regional Planning Commission 1989
to 1982 - City Council Appointment

Hartford Human Relations Commission 1980 to 1982 - City Council Appointment

Board of Pardons, State of Connecticut, 1992 to 1998, Appointed

17. Legal Career:

a. Describe chronologically your law practice and experience after graduation
from law school including:

1. whether you served as clerk to a judge, and if so, the name of the
judge, the court, and the dates of the period you were a clerk;

1 did not serve as a clerk
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2. whether you practiced alone, and if so, the addresses and dates;

Yes, as Chapter 13 Bankruptcy Trustee, 1996-1998
185 Asylum Street
Hartford, CT 06103

3. the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been connected, and the nature
of your connection with each;

Judge, 1998 to Present
Judicial Branch State of Connecticut
231 Capitol Avenue Hartford Ct 06106

Chapter 13 Bankruptcy Trustee, 1996 - 1998
Office of the Chapter 13 Bankruptcy Trustee
185 Asylum Street Hartford Ct 06103

Partner, 1992 To 1998
Hawkins, Delafield & Wood
185 Asylum Street Hartford Ct 06103

Vice President & General Counsel, 1990 - 1992
Connecticut Housing Finance Authority
999 West Street Rocky Hill, Ct 06067

Counsel, 1989 - 1990
Shawmut Bank

777 Main Street
Hartford, CT 06103

Counsel, 1981 - 1989

Aetna Life & Casualty Company
151 Farmington Avenue
Hartford, CT 06156

Associate, 1978 - 1981
Day, Berry & Hoard
185 Asylum Street
Hartford CT 06103

1. ‘What has been the general character of your law practice, dividing it

into periods with dates if its character has changed over the years?
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Presiding Judge Civil Division Hartford Judicial District, 2004 - Present

Manage the civil docket of over 2,500 civil jury and court cases claimed for trial with a staff of
twelve judges, arbitrators, fact finders and attorney trial referees. Admit attorneys to the bar pro
hac vice. Established standing orders for the Judicial District in furtherance of the Rules of
Practice. Decide motions for continuance and for referral to mediation and other alternative
dispute resolution proceedings. Preside over civil jury and court trials, attorney disciplinary
matters, hearings in damages and examinations of judgment debtors. Conduct case evaluation,
pretrial, status and trial management conferences. Assign pretrials, case evaluation, pretrial,
status and trial management conferences, hearings and trials to judges. Conduct jury
indoctrinations. Oversee management of the clerks and case flow offices.

Administrative Judge, Litchfield Judicial District, 2003 - 2004

Managed the civil, family, criminal and juvenile dockets. Managed a staff of five judges in three
courthouses, with the assistance of arbitrators, fact finders and attorney trial referees.
Established standing orders for the Judicial District. Decided motions for continuance and for
referral to mediation and other alternative dispute resolution proceedings. Presided over civil,
family, criminal and juvenile proceedings including jury and court trials, foreclosures, civil and
family short calendar, administrative appeals, and Part A criminal arraignments, pretrials,
sentencings and attendant canvasses. Conducted case evaluation, pretrial, status and trial
management conferences. Assigned trials and case evaluation, pretrial, status and trial
management conferences, and hearings to judges. Conducted jury indoctrinations. Reduced the
median age of civil cases from thirteen to eleven months and civil court cases from 15.84 to
14.88 months. Attended to human resource, physical plant issues of the district. Oversaw the
management of thee judicial marshals, clerks, court reporters, librarian, research clerk and family
services division.

Presiding Judge, Civil Division-New Britain Judicial District, 2001 - 2002

Managed the civil docket of over 1,500 civil cases claimed for trial with a staff of four judges,
arbitrators, fact finders and attorney trial referees. Established standing orders for the Judicial
District in furtherance of the Rules of Practice. Decided motions for continuance and for referral
to mediation and other alternative dispute resolution proceedings. Presided over civil jury and
court trials, attorney disciplinary matters, hearings in damages and examinations of judgment
debtors. Conducted case evaluation, pretrial, status and trial management conferences.

Assigned pretrials, case evaluation, pretrial, status and trial management conferences, hearings
and trials to judges. Conducted jury indoctrinations. Reduced the median age of civil jury cases
from 14.28 to 11.20 months. Eliminated civil case backlog.

Judge. Civil Division Hartford Judicial District, 1999-2001

Preside over civil jury and court trials, attorney disciplinary matters, and special proceedings
calendar. Conduct pretrial, status and trial management conferences. Conduct jury
indoctrinations. Preside over all requests for extraordinary remedies, such as injunction,

mandamus and declaratory relief, administrative and other governmental enforcement
proceedings.

10
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Judge, Criminal Division Waterbury Judicial District, 1998 - 2000

Presiding Judge, Waterbury Drug Court - Presided over a specialty therapeutic court for
drug-addicted offenders. Managed a team of social workers, bail commissioners, drug treatment
specialists, public defenders and prosecutors. Assessed qualifications for admission of
defendants into drug court in consideration for a guilty plea and an agreed upon sentencing
range. Monitored compliance of offenders with therapeutic conditions, including in-patient
treatment, out-patient treatment, employment, child support, and both mental and physical heath
treatment mandates. Imposed sentences based on level of compliance or noncompliance.
Presiding Judge, Waterbury Domestic Violence Court - Presided over a specialty therapeutic
court for persons accused of domestic violence offenses. Managed a team of social workers, bail
commissioners, domestic violence counselors, public defenders and prosecutors. Monitored
compliance of the accused with therapeutic conditions, including out-patient treatment,
employment, child support, and mental heath mandates. Imposed sentences based on level of
compliance or noncompliance.

Judge, Criminal Division - Presided over jury trials including jury selection and evidence.
Decided legal and procedural questions including evidentiary questions pertinent to the
admission of evidence. Charged the jury on the applicable law. Imposed sentences and
supervised the jury. Conducted trials in which defendants were charged with murder, accessory
murder, negligence with a motor vehicle (vehicular homicide), sexual assault on minors, drug
possession, possession of drugs with intent to sell, sexual offenses, assault cases and other
serious criminal offenses.

Judicial Branch, Member Civil Task Force, 2000 - 2004

Served on the Civil Task Force comprised of judges and practitioners charged with the
responsibility of considering and proposing changes to the Rules of Practice, Rules of
Professional Responsibility, Code of Evidence and legislation pertaining to the Judicial Branch
as it pertained to civil procedure.

Partner, Hawkins, Delafield & Wood, 1992 - 1998

Represented issuers, underwriters and insurers of securities issued by government agencies,
provided legal advice, drafted and negotiated legislation, financing programs and bond
documents, conducted bond closings, advised grantees of low income housing tax credits, and
managed satellite law office. Accomplishments include being a principal drafisperson of the
$1.250 billion UConn 2000 financing program which revitalized and elevated the University of
Connecticut within the cadre of flagship state institutions of higher education. Principal
draftsperson of both Connecticut’s Regional Water Authority Act and its Distressed
Municipalities Act. Designed and conducted the multi state agency group homes’ financing
programs.

Chapter 13 Standing Trustee, 1996 - 1998

Office of V. L. Bryant, The Chapter 13 Standing Bankruptcy Trustee

Evaluated and advised Chief Bankruptcy Judge as to the compliance with the United States
Bankruptcy Code of all Chapter 13 bankruptcy petitions filed in Fairfield County, Connecticut;
conducted 506 hearings and performed due diligence, i.e., recommended plans for confirmation
and dismissal. Started new chapter 13 trustee office and assumed responsibility for over 3,000
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pending bankruptcy plans as well as all new petitions filed. Administered bankruptcy plans.
Hired and trained staff. Selected and learned to operate computerized plan management and
disbursement program. Managed trustee office consisting of six para-professionals while
maintaining municipal finance practice. Accomplishments include, standardizing plan
documentation, creating case management mechanism and locating and equipping office.
Received high Federal Bureau of Investigation security clearance.

Vice President And General Counsel, Connecticut Housing Finance Authority, 1990 - 1992

As chief legal officer for $3.5 billion captive housing finance authority of the State of
Connecticut, advised the board of directors and senior management team on legal and finance
issues relating to governance, human resources, state ethics laws. Worked on matters of freedom
of information law, secondary market mortgage acquisition, tax-exempt and taxable bond
financing, commercial real estate financing, workouts and commercial real estate foreclosures.
Prepared and reviewed bond documents and issued legal opinions required for bond issuances.
Managed legal department. Accomplishments include participation in $325million debt
restructuring and record-setting volume of bond issuances.

Counsel, Shawmut Bank, 1989 - 1992

Represented the corporate, insurance and treasury departments in connection with the investment
and issuance of multi-million dollar securities and derivatives. Accomplishments include
representing the bank on its first deposit note issuance.

Counsel, Aetna Life and Casualty Company , 1981 - 1989

Counsel to the money markets, bond and real estate investment departments in connection with
multi-million dollar debt and equity investments, both secured and unsecured, insured and
uninsured. Drafted, reviewed, and negotiated financing transactions and advised clients
concerning the legal and business implications of terms. Accomplishments include participation
on cutting edge financing mechanisms such securitization of various unique assets including an
orbiting satellite, the leveraged buy-out of Coca Cola Bottling Company of New York in the pre-
Milken early 1980's, as mortgage-backed securities, the first privately-placed financing of an
orbiting satellite.

Associate, Day, Berry and Howard, 1979 - 1981

Assessed value of, negotiated settlements of, drafted pleadings for, argued short calendar
motions for civil cases.

Associate, Day, Berry and Howard, 1978 - 1979
Researched issues relating to, documented, and attended public hearings and closings for
municipal finance transactions.

2. Describe your typical former clients, and mention the areas, if any, in which
You have specialized.

Typical clients were state and federal agencies, insurance companies and banks.
12
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c. 1. Did you appear in court frequently, occasionally, or not at all? If the
frequency of your appearances in court varied, describe each such variance, giving
dates.

From 1979 to 1981 and 1996 to my appointment as a Judge on September 1, 1998, my
court appearances were routine. I rarely appeared in court during the interim.

2. What percentage of these appearances was in:
(a)  federal courts: 10%
(b)  state courts of record: 90%
(c) other courts: 0%
3. What percentage of your litigation was:
(a) civil: 100%
(b) criminal: 0%
4, State the number of cases in courts of record you tried to verdict or

judgment (rather than settled), indicating whether you were sole counsel,
chief counsel, or associate counsel.

I tried three cases, all as sole counsel.

5. ‘What percentage of these trials was:
(a) jury: 0%
(b) non-jury: 100%

18.  Litigation: Describe the ten most significant litigated matters which you personally
handled. Give the citations, if the cases were reported, and the docket number and date if
unreported. Give a capsule summary of the substance of each case. Identify the party or
parties whom you represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as to each case:

(a) the date of representation;

(b)  the name of the court and the name of the judge or judges
before whom the case was litigated; and

(©) the individual name, addresses, and telephone numbers of co-
counsel and of principal counsel for each of the other parties.

Prior to my appointment as a Judge of the Connecticut Superior Court in 1998, I was a Chapter
13 Bankruptcy Trustee, a finance lawyer and a litigation associate. I was never a “first-chair”
litigator and therefore have no significant litigation matters to report.

13
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Justice Christine Vertefuille
Connecticut Supreme Court
231 Capitol Avenue
Hartford, CT 06106
860-757-2200

The Honorable John Langenbach

Chief Administrative Judge Civil Division
95 Washington Street

Hartford, CT 06206

860-548-2850

The Honorable John Downey
(Colleague and Former Client}
Superior Court

1061 Main Street

Bridgeport, CT

203-579-6540

Francisco Borges
Former State Treasurer
Landmark Partners
Simsbury, CT
860-651-9760

Richard Blumenthal
Attorney General
State of Connecticut
55 Elm Street
Hartford, CT 06103
860-808-5314

Catherine Lamarr, General Counsel
Office of the Treasurer

55 Elm Street

Hartford, CT 06103

860-702-3018

Edward Gasser
Gasser & Huget, L.L.C.
20 East Main Street

14
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Avon, CT 06001
860-674-83428

Richard Siéal
51 East 90™ Street
Penthouse A

New York, NY 10128

Gail Hardy

400 Grand Street
Waterbury, CT
203-236-8136

Catherine Webster-O’keefe
72 Park Lane

New Milford, CT 06776
860-350-5009

Cynthia Daly

Law Offices Of Dennis Rinaldi, Jr.
10 Columbus Blvd, 3rd F1
Hartford, CT 06106

860-549-1824

Herbert Shepardson
Cooney, Scully and Dowling
10 Columbus Blvd

Hartford, CT 06106
860-527-1141

Robert Gunendelsberfer
28 Park Lane

New Milford, CT 06776
860-354-4444

Dean Cordiano

Day, Berry & Howard
185 Asylum Street
Hartford, CT 06013
860-275-0100

Judith Dixon
Center Street
Winchester, CT
860-379-7531

15
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19.  Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matters that did not
involve litigation. Describe the nature of your participation in this question, please omit
any Information protected by the attorney-client privilege (unless the privilege has been
waived.)

1. Uconn 2000: 1996 to 1998
This project included legislation, master indenture and financing transactions to rebuild
the infrastructure of the University of Connecticut. I was a central participant in the
conceptualization, research and legislative drafting for this initiative. I was a principal
draftsperson of the master and first three supplemental indentures and ancillary bonding
documents. I advised the University, office of the State Treasurer, the Speaker of the
House of Representatives and the Office of Policy and Management. I conducted the
three initial bond closings along with another partner with the assistance of two
associates.

2. Access: 1995 to 1996
I was a principal draftsperson of this comprehensive act for state oversight and
support for distressed municipalities. This was the first of its kind in the nation.

3. Regional water authority act: 1995
1 was the principal draftsperson of the regional water authority act which permits
multiple municipalities to create a regional water authority with power to issue
bonds and levy assessments.

4 Connecticut Housing Finance Authority Balance Sheet Restructuring 1991
1 was the lead authority executive on a team of investment bankers, financial
advisors and outside bond counsel on a $325 million bond issue restructuring the
Authority’s bond obligations to match its assets and liabilities after a transfer of
$54 million to the state to meet a state budget shortfall.

5 $89 Million Leveraged Buyout Of The Coca Cola Bottling Company Of New
York, 1982.

16
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

1. List sources, amounts and dates of all anticipated receipts from deferred income
arrangements, stock, options, uncompleted contracts and other future benefits which you
expect to derive from previous business relationships, professional services, firm
memberships, former employers, clients, or customers. Please describe the arrangements
you have made to be compensated in the future for any financial or business interest.

None — A statutory retirement plan for Connecticut State Judges is available after ten
years of service. At present, I am not eligible for benefits.

2. Explain how you will resolve any potential conflict of interest, including the
procedure you will follow in determining these areas of concern. Identify the categories of
litigation and financial arrangements that are likely to present potential conflicts-of-
interest during your initial service in the position to which you have been nominated.

If I am confirmed, I would watch for potential conflicts and comply with the Code of
Conduct for United States Judges, all applicable statutes, including 28 U.S. 455, and
policies and guidelines.

I will also avoid investments in businesses in the jurisdiction in which I am sitting and
diversify my investments. I would continue to avoid close personal relationships with
litigators likely to appear before me. 1 would decline appointments to boards and
foundations and otherwise strive to avoid even the appearance of impropriety or
partiality.

3. Do you have any plans, commitments, or agreements to pursue outside employment,
with or without compensation, during your service with the court? If so, explain.

No, 1 do not,
4, List sources and amounts of all income received during the calendar year preceding
your nomination and for the current calendar year, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and other items exceeding $500 or more
(If you prefer to do so, copies of the financial disclosure report, required by the Ethics in
Government Act of 1978, may be substituted here.)

See Attached Financial Disclosure Report

5. Please complete the attached financial net worth statement in detail (Add schedules
as called for).

See Attached Financial Net Worth Statement.

17
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6. Have you ever held a position or played a role in a political campaign? If so, please
identify the particulars of the campaign, including the candidate, dates of the campaign,
your title and responsibilities.

1 have never held a position or played a role in a political campaign.

18
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I RRELOURE Kigor
BOREALENDAR AR08

Report Required by the Ethics
in Government Act of 1978,
(5 US.C. App. §§101-111)

IMPORTANT NOTES:. The Instruc
checking the NONE (

L POSlTlONS. (Reporting individual only; see pp. 9-13 of Instructions.}
POSITION NAME OF ORGANIZATION/ENTITY

} D NONE {No reportahie positions.}

(1. Person Reporting (Last name, first, middle initial) | 2. Court or Organization 3. Date of Report
DISTRICT COURT FOR THE DiSTRICT OF 1-30-06
BRYANT, VANESSA L. CONNECTICUT
4. Dtle {Artlcle iil judges Indicate active] 5. ~ Report Type (check appropriate type} 6. Reporting Period
ar senlor status; magistrate
J;;;ies Indicate full-or part- .X_Nomination, Date 1-2506 1-4-05T0 12-31-05
DISTRICT COURT JUDGE NOMINEE —_initiat Annuat FInat
7, Chambers or Office Address 8. Onthe basis of the information contalned In this Report and
any modifications pertaining thereto, it is, in my opinion,
wi taws and
Officer Date,
INGTON ET
ValTEORDIPBS1Es

1 2002 TO PRESENT SUPERIGR COURT JUDGE . STATE OF CONNECHCUT .
2 NONE WA
3 wone WA

il. AGREEMENTS. {Reporting individual only; see pp. 14-16 of instructions.)

DATE PARTIES AND TERMS
NONE (No reportable agreements.)

NONE

NONE

Hi. NON—‘ NVESTM ENT INCOME. {Reporting individual and spouse; see pp. 17-24 of instructions.)

DATE SOURCE AND TYPE GROSS INCOME

A. Fller's Non-Investment income
h"] NONE (No reportable non-investment income.)
L
1 .

2006 YTD STATE OF CONNECTICUT JUDICIAL BRANCH - SALARY $ 3,884.9
2 2005 STATE OF CONNECTICUT JUDICIAL BRANCH - SALARY $ 131,875
8 2004 STATE OF CONNECTICUT JUDICIAL BRANCH - SALARY $ 125,000

B. Spouse’s Noninvestment Income - If you were married during any portion of the Teporting year, please complete this

section. (doliar amount not required except for honoraria)
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NONE (No reportabie non-investment income.)

1 2006 PHOENIX COMPANIES, INC. SALARY AND BONUS
2 2005 PHOENIX COMPANIES, INC, SALARY AND BONUS
FINANCIAL DISCLOSURE REPORT Nam of Persan Reporticg Date of Report
BRYANT VANESSA 13008

iV. REIMBURSEMENTS - transportation, fodging, food, entertainment.
(includes those to spouse and dependent chiidren. See pp. 25-27 of Instructions.)

SQURCE DESCRIPTION
XL NONE {No such reportable reimbursements.}

1 EXEMPT

. .

V. GIFTS. (Inciudes those to spouse and dependent children. See pp. 28-31 of instructions.)

SOURC] DESCRIPTION YALUE
NONE (No such reportable gifts.)
1 EXEMPT $
2
$
s —
$
4
$
VL. LIABILITIES. (includes those of spouse and dependent children See pp. 32-33 of instructions.)
CREDITOR DESC] TON YALUE CODE*
NONE (No reportable liabilities.)
1 COUNTRYWIDE MORTGAGE MORTGAGE ON RENTAL PROPERTY i
2 MBNA CREDIT CARD K
3 mBNA CREDIT CARD K
4 CAPITAL HOLDINGS CREDIT CARD , K
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BANK ONE CREDIT GARD K

FINANCIAL DISCLOSURE REPORT Name of Person Repottng Date of Report
BRYANT VANESSA L. 1-30-06

Vi, Page 1 INVESTMENTS and TRUSTS - income, value, transactions (inciudes thoss of
spouse and dependent children. See pp. 34-57 of Instructions.}

D NONE {No reportable income,

1 ASETEST LED-ORD NONE | T EXEMPT
2 AUTHENTICATE HOLDING CORP NONE | I T

2 . AMGEN, NG ' ONE | T ‘
4 CALYPTE BIOMEDICAL NONE | T

5 WALT DISNEY CO HOLDING €O A DIV J T

& HEWLETT PACKARD CO. A DIy J T

7 MAXTOR CORP. NONE | ) T

8 MANUGUSTCS NONE | T

9 MASTEC INC NONE | J T

10 NOVELL, INC NONE | T

i1 PFIZER A Div ) T

12 ALLIANCE BERNSTEIN GLOBAL A NOME | 4 T

13 DRYFUS PREMIER FDS S&PSTAR NONE | ) T

14 STRIPS TINT 11/1516 NONE | L T
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{ Name of Person Reporting Date of Report
FINANCIAL DISCLOSURE REPORT E BRYANT VANESSA L

L ‘-3@,"& ‘
VIL Page2 INVESTMENTS and TRUSTS ~ i , value, tra t (Tnclades those of

spouse end dependent children, See gp. 34-57 of Instructions.)

—“rncmgm {Ro reportabla

asssts, or transactions}
15 VERISON COMMUNICATIONS Al owv | T
16 RUSSELL EQUITY H AL Dy | oK T EXEMPT
17 RUSSELL EQUITY 1+ Al ow | K T
18 RUSSELL FIXED INCOME H A BV | K T
19 RUSSELL SELECT VALUE H Al ow | oK T '
20 PHOENIX COS.COMMONSTOCK | A | OV | M T
24 FIDELITY BOND INDEX FUND Al ov | T
22 PNXMULTI SECTOR BOND Al DV | K T
23 PNX ENG GROWTH Al DV | K T
24 PNX MULT! SECTOR FX INC AL oDV | K T
25 BOSTON SCIENTIFIC a | ow | ) T
26 GAP A biv ) T
27 GOLDMAN SACHS AL D | T
28 1BM Al bV | T
29 LEAMMAN BROTHERS Al DV | T

s . ‘
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Name of Persan Reporting Date of Report
FINANCIAL DISCLOSURE REPORT BRYANT VANESSA L 2535085
1-36-06 |

97

VIL Page3 INVESTMENTS and TRUSTS - income, value, transactions (mcides those of

spouse and dependent children. See pp. 34-S7 of Instructions.)

spety
8eis)

Description of
(lntlﬁdx%z st

Flack "¢ aE
axampt: from'

NONE {Wo reportable
noome ,
i agsaty, or transactions)

30 MBNA A Div J T

31 PIXAR A Div bl T EXEMPT
32 POLO A Div ) T

33 TIFFANY A Div J T

34  URBAN OUTFITTERS A DIV J T °
35 26 MALLARD DR AVON, CT D RENT M T

36

37

38

39

40

41

42

43

44

45
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Name of Person Reparting

FINANCIAL DISCLOSURE REPORT BRYANT VANESSA L.

Date of Report 1

1-30-06

Viil. ADDITIONAL INFORMATION OR EXPLANATIONS (indicate part of Report.)

it B CONTINUED

VI LIABILITIES CONTINUED

CHASE CREDITCARD K

CITIBANK CREDIT CARD K

NELET STUDENT LOAN (COLLEGE) K
CHRYSLER FINANCIAL K

IX. CERTIFICATION.

Lesruiy gt ol el e Rer e e AP RS SR R TR SH R R AT LB

met appl ca‘l:?é statu (] prov ons pen

furthsr ert t!m arned |
1 comp anc Wi 6 provisjol

Signature Date

ST

Mait sigred origiialénd’3 a

e ?%%‘F'é’ﬁ@“?%f‘e?‘s%'&d B P AR R AT ISR g Bpgn reported are

g‘% 3 000
RﬁBEC FQMY IJEEQ'AR%W& \ wlﬂg&\: g‘NLBXX!LFULLY FALSIFIES OR FAILS TO FILE THIS REPO! AY BE SUBJECT TO CIVIL
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FINANCIAL STATEMENT
NET WORTH

Provide a complete, current financial net worth statement which ifemizes in detail all assets (including bank accounts,
real estate, securities, trusts, investments, and other financial holdings) all liabilities (including debts, mortgages, loans,

and other financial obligations) of yourself, your spouse, and other immediate members of your household.

ASSETS LIABILITIES

Cash on hand and in banks 4 1 000 | Notes payable to banks-secured
U.S. Government securities-add schedule 591 211 Notes payable to banks-unsecured
Listed securities-add schedule 753 | 250 | Notes payable to relatives
Unlisted securities—-add schedule Notes payabie to others
Accounts and notes receivable: Accounts and bills due 1851 000

Due from relatives and friends Unpaid income tax

Due from others Other unpaid income and interest

Doubtful i&:a: :“slt:!e moartgages payable-add - 000
Real estate owned-add schedule 895 | 000 | Chattel mortgages and other liens payable
Real estate mortgages receivable Other debts-itemize:
Autos and other personal property 185 | 000
Cash value-life insurance 10| 000
Other assels itemize:
Mass Mututal Pension PV 400 | 000
Phoenix Companies Pension PV 350 | 000

Totat Habilities 813 | 000
Net Worth 2 843 | 461
Total Assets 656 | 461 | Total Kabilities and net worth 3 656 | 461
CONTINGENT LIABILITIES GENERAL INFORMATION

As endorser, comaker or guarantor Are any assets pledged? (Add schedule) YES
On leases of coniracts ::rgny;:;u? defendant in any suits or legal NO
Legai Claims Have you ever taken bankruptcy? NO
Provision for Federal Income Tax
Other special debt
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FINANCIAL STATEMENT

NET WORTH SCHEDULES

U.S. Government Securities
STRIPS-TINT
U.S. Savings Bonds

Total Government Securities

Listed Securities
Spouse 401(k)
Nominees 401(k)
Spouse stock options
Money Market Account
Investment Account
Total Listed Securities

Real Estate Owned
Personal residence #1
Personal residence #2
Rental property
Total Real Estate Owned

Real Estate Mortgages Payable
Personal residence
Personal residence
Rental property
Total Real Estate Mortgages Payable

Pledged assets: Personal vehicles

$58, 211
1,000

$ 59, 211

$ 275,000
103,000
370,250

1,000
4,000

$ 753,250

$ 750,000
1,000,000
145,000

1,895,000

$ 52,000
467,000
109,000

$ 628,000
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I1L. GENERAL (PUBLIC)

1. An ethical consideration under Canon 2 of the American Bar Association's Code of
Professional Responsibility calls for "every lawyer, regardless of professional prominence
or professional workload, to find some time to participate in serving the disadvantaged."”
Describe what you have done to fulfill these responsibillties, listing specific instances and
the amount of time devoted to each.

Over the years, I have served as member and/or director of many civic organizations
including without limitation the United Way, Community Partners in Action, Hartford Human
Relations Commission, Capital Region Conference of Governments Regional Planning
Commission, N.A.A.C.P., Urban League, Connecticut Bar Association Municipal Law
Committee, University of Connecticut Foundation, George Crawford Law Association, and
Oliver Ellsworth Inn of Court.

2. The American Bar Association's Commentary to its Code of Judicial Conduct states
that it is inappropriate for a judge to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do you currently belong, or have you
belonged, to any organization which discriminates -- through either formal membership
requirements or the practical implementation of membership policies? If so, list, with
dates of membership. What you have done to try to change these policies?

No; I have declined membership in organizations with a recent history of or reputation
for de facto or de jure discrimination against any group.

3. Is there a selection commission in your jurisdiction to recommend candidates for
nomination to the federal courts? If so, did it recommend your nomination? Please
describe your experience in the entire judicial selection process, from beginning to end
(including the circumstances which led to your nomination and interviews in which you
participated).

To my knowledge, there is no judicial selection commission for federal judicial
appointments in this jurisdiction.

1 was recommended to the governor by an attorney who had appeared before me. 1
interviewed with the Governor's counsel. I was recommended to the White House by the
Governor, my Congresswoman and one of my Senators. I was then interviewed by staff from the
White House Counsel’s office and the Department of Justice. I completed all nomination

paperwork and a background investigation was completed. My nomination was submitted to the
Senate on January 25, 2006.

4, Has anyone involved in the process of selecting you as a judicial nominee discussed
with you any specific case, legal issue or.question in a manner that could reasonably be
19
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interpreted as asking how you would rule on such case, issue, or question? If so, please
explain fully.

Absolutely not.
5. Please discuss your views on the following criticism invelving "judicial activism."

The role of the Federal judiciary within the Federal government, and within
society generally, has become the subject of increasing controversy in recent years.
It has become the target of both popular and academic criticism that alleges that the
judicial branch has usurped-many of the prerogatives of other branches and levels
of government.

Some of the characteristics of this “judicial activism” have been said to
include:

a. A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

b. A tendency by the judiciary to employ the individual plaintiff as a
vehicle for the imposition of far-reaching orders extending to broad
classes of individuals;

c. A tendency by the judiciary to impose broad, affirmative duties upon
governments and society;

d. A tendency by the judiciary toward loosening jurisdictional
requirements such as standing and ripeness; and

e. A tendency by the judiciary to impose itself upon other institutions in
the manner of an administrator with continuing oversight
responsibilities.

Judicial independence is essential to our system of government. Having said that,
judicial activism is problematic for at least 6 fundamental reasons. First, it is contrary to our tri-
partite form of government. The role of the judge is separate and distinct from that of the other
two branches of government. The role of the judge is to enforce and, where ambiguous or
inconsistent, interpret the legislative or executive intent of, laws and regulations.

Second, issues of public policy are decided best by the legislative and executive
branches because their processes involve a public vetting process. A policy which is the
product of collective wisdom derived from a public vetting process is preferable particularly in
a democratic society. '

Third, judicial supplantation of the legislative or executive powers undermines the public
20
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confidence in the government and the rule of law. The upholders of the law must be adherents to
the law. Our non-adherence could have a destabilizing effect on society.

Fourth, the citizenry's confidence in the rule of law is paramount and must be protected
by assuring relative predictability of outcomes based on the application of precedent. If the
public has no sense of the outcome of judicial proceedings they could resort to self-help and
vigilantism.

Fifth, judges are individuals who, while selected elected public officials are, by design,
not representative of the public and therefore pervasive judicial activism could have the effect of
diluting the democratic process. Already too many citizens elect not to vote. Many choose not
to because they feel it is futile. Judicial usurpation of power would increase and substantiate the
perception of futility.

Finally, fundamental fairness necessitates an orderly and consistent set of rules applied
evenly and fairly to all citizens. Judicial lawmaking on an individual case basis is inimical to
fundamental fairness.

Judges take an oath to abide by the law. In my experience, the vast majority of judges

concur with the view I have expressed and strive to perform their duty with integrity and
adherence to the principles adopted by the founders consistent with their oath.

21
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AFFIDAVIT

I, VANESSA LYNNE BRYANT, do swear that the information provided in this statement is, to
the best of my knowledge, true and accurate.

ok 5 , 2006

(DATE)

V (NOTARY) . )
Therch 3, @ool M Commission Exp. et 31, 2010
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Senator SESSIONS. Thank you very much, Judge Bryant. Thank
you for introducing your two children who attend two superb lib-
eral arts colleges in America, both of which are known for their ab-
olitionist spirit that led to changes that occurred throughout our
country in how the African-American community is treated.

You served as a Superior Court judge, as a presiding judge, and
as an administrative judge since 1998. Would you give us some
thoughts about how you would approach the challenges of a district
judge with the experience that you have already?

Judge BRYANT. I would approach those challenges in similar
fashion to that which I utilized in performing the functions of a Su-
perior Court judge. I am a tireless worker. I research thoroughly.
I listfzn actively and attentively. I decide fairly, decisively, and effi-
ciently.

Senator SESSIONS. And how long have you been serving in judi-
cial or judicial-like positions, how many years of experience?

Judge BRYANT. For 8 years, sir.

Senator SESSIONS. And tell me about the Superior Court judge-
ship, what your duties are there and what kind of rulings you must
make there.

Judge BRYANT. The Superior Court is the trial-level court, as is
the District Court. My responsibilities have been varied over the 8
years that I have served. Initially I was assigned to the Criminal
Division. I was assigned to that division for two 1-year terms. I
tried serious felony cases, including two murder cases. I have pre-
sided over in excess of 20 serious felony criminal cases.

After that assignment, I was afforded an opportunity to serve as
a civil judge. I was assigned to the Hartford Judicial District. I pre-
sided over civil trials for 2 years. Thereafter, I was appointed the
presiding judge for the New Britain Judicial District.

I was then asked to assume the role of administrative judge in
the Litchfield Judicial District. The presiding judge is responsible
for the civil docket. The administrative judge is responsible for the
overall operation of the court facilities.

In my capacity as administrative judge in Litchfield, I was also
the presiding judge for civil, criminal, family, and juvenile. I was
responsible for all four dockets and three courthouses in that judi-
cial district.

Thereafter, I was appointed the presiding judge in the Hartford
Judicial District Civil Division. There I am responsible for the
management of the civil docket. I was reappointed to that position
in September of 2005, and reappointed yet again in September of
2006 after wide publication of the ABA opinion of me.

Senator SESSIONS. We have received a number of letters sup-
porting your nomination. They note your excellent ability to man-
age your docket and the courtroom efficiently. As you know, there
is a fine line between managing an efficient docket—and you have
to be strong to do that—and ensuring the litigants a fair oppor-
tunity to be heard in court.

Would you discuss your philosophy and how you approach that
role of a judge?

Judge BRYANT. Absolutely. There are competing interests. There
is the broader interest of managing the docket and operating the
judicial branch in an efficient fashion, and then there are the inter-
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ests of the litigants which sometimes are in variance with the over-
all systematic obligations of a presiding judge.

I have endeavored to serve both of those masters, first by adopt-
ing standing orders, standing orders that specify exactly what the
rules of procedure are in our district so that those standing orders
are sent to attorneys well in advance of the time when they are or-
dered to, or have requested an opportunity, to appear in court.

We attempt mightily to ensure more than adequate notice of obli-
gations to appear in court. We also communicate verbally in situa-
tions where we find that there may have been miscommunication,
if people are not present. We also have under our rules of practice
the ability to file a Motion for Reconsideration, Motion for Re-Argu-
ment. Our rules of procedure and—

Senator SESSIONS. Judge Bryant, as you deal with those issues
and effect the rules that you have established, which I think is im-
portant, do you feel like you give litigants the chance to state their
case if they disagree or you have to hold them to account in your
courtroom?

Judge BRYANT. Absolutely.

Senator SESSIONS. Do you feel a responsibility to do that?

Judge BRYANT. Absolutely. A judge cannot make good decisions
without having full information.

Senator SESSIONS. And are you telling this Committee that, if
you are confirmed, that you will give litigants before you an oppor-
tunity to be heard, even if you rule against them, and that you
would evaluate and consider the arguments that they make?

Judge BRYANT. Without any doubt.

Senator SESSIONS. The ABA rating raised some important issues.
They say that you do not have good judicial temperament. That is
a matter of importance. It is difficult to ascertain exactly what they
mean when they say that.

Could you respond to that and share with us, briefly, how you
think you handle cases?

Judge BRYANT. Senator, I wish I could answer that question. But
unfortunately, like Mr. Wallace, I had one interview with the ABA.
When I received their letter, I was surprised. Their letter was
faxed to our clerk’s office. It was brought to me by a Clerk of the
Court. I was so stunned, that I called Mr. Tober, who informed me
that I would learn of the reasons for their decision at my confirma-
tion hearing.

So I do not know the context of any of those comments and I can-
not respond to them, except I can tell you that in the State of Con-
necticut we have an anonymous evaluation system whereby all at-
torneys who appear before a judge for an hour or more are sent a
confidential evaluation.

Senator SESSIONS. Well, I will bet Judge Cornyn was glad they
did not have that in Texas.

[Laughter.]

He would have done well, I have no doubt.

Judge BRYANT. And Senator, my comportment ratings are in the
80th and 90th percentile.

Senator SESSIONS. That is interesting. I was not aware of that.
So the lawyers in your district are encouraged to submit confiden-
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tial, secret—they do not have their names on it—evaluations of
you, and you have received high ratings.

Judge BRYANT. That is correct.

Senator SESSIONS. One more question. One of the criticisms was
that you have a lack of professional expertise and knowledge of the
law.

How would you respond to that?

Judge BRYANT. I have an extensive legal experience, which is
outlined in my Senate questionnaire and in my resume, which I be-
lieve you have. I have been a partner in a Wall Street law firm.
I have been a Chapter 13 bankruptcy trustee. I have been general
counsel of a housing finance authority that had in excess of $300
million of bonds outstanding.

I have been a private placement and commercial real estate at-
torney, handling transactions in the millions, in the tens of mil-
lions, and the hundreds of millions of dollars. I have been described
by the Chief Court Administrator of the State of Connecticut as a
“super-star”.

Senator SESSIONS. Well, that is good. Thank you for those com-
ments. I would note that even though you did not receive a “Quali-
fied” rating, that was not a unanimous vote of the committee.

Senator Cornyn?

Senator CORNYN. Thank you, Mr. Chairman. I just have a couple
of things.

Judge BRYANT. Certainly.

Senator CORNYN. Judge Bryant, I just want to make sure that
I understand what you just said a moment ago. Did you say you
asked the Chairman of the Standing Committee at the ABA what
the basis for the “Unqualified” rating was, and that he said, “You
will find out at your hearing”?

Judge BRYANT. Yes.

Senator CORNYN. Mr. Chairman, I have various letters of support
for Mr. Wallace and Judge Bryant’s nominations for the record. I
would ask unanimous consent that they be made part of the record.

Senator SESSIONS. They will be made a part of the record.

Senator CORNYN. Thank you very much.

Judge BRYANT. Thank you.

Senator SESSIONS. Thank you very much, Judge Bryant. We ap-
preciate your coming. Is there anything else you would like to
share about the process of evaluation that you have undergone? We
give respect to the ABA ratings. I do, at least. I have always felt
that they have an opportunity to bring us valuable information.
But I also know that there are dangers in secret processes that re-
ceive information in that fashion. But do you have any other com-
ments? I just want to give you an opportunity.

Judge BRYANT. No, sir. I do not care to comment further.

Senator SESSIONS. Well, thank you very much.

Judge BRYANT. Thank you.

Senator SESSIONS. We appreciate your testimony.

You should be congratulated for winning the support of two of
our senior Democratic Senators and the Republican President of
the United States for this important position. I think it is some-
thing that you can take pride in. I think it indicates that you have
great support. Thank you very much.
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Judge BRYANT. I certainly do. Thank you all very much.

Senator SESSIONS. Our next panel would be Panel IV, Roberta B.
Liebenberg, Chair of the American Bar Association; Kim Askew,
Fifth Circuit Representative, Standing Committee on the Federal
Judiciary, American Bar Association; Thomas Z. Hayward, Former
Chair, American Bar Association; Pamela Bresnahan, Former DC
Circuit Representative, American Bar Association; and C. Timothy
Hopkins, Former Ninth Circuit Representative, American Bar As-
sociation.

We have quite a panel. The hour is running a bit late, but I
think you are entitled to, each of you, make a statement as you
wish. Remember that we could make a fuller statement a part of
the record if you choose.

I guess we will start in the order shown on the panel.

STATEMENT OF ROBERTA B. LIEBENBERG, CHAIR, AMERICAN
BAR ASSOCIATION, STANDING COMMITTEE ON THE FED-
ERAL JUDICIARY, PHILADELPHIA, PENNSYLVANIA

Ms. LIEBENBERG. Good afternoon, Mr. Chairman and Senator
Sessions. My name is Roberta Liebenberg. I practice in Philadel-
phia, Pennsylvania.

Senator SESSIONS. Ms. Liebenberg, would you pause? We would
ask you to stand and take the oath. I am sorry I forgot. All of you,
if you would. If you would raise your right hand.

[Whereupon, the witnesses were duly sworn.]

Senator SESSIONS. I think that is the Senate oath. Having been
around courthouses a few times, maybe I am just remembering the
familiar one from there.

Well, Ms. Liebenberg, thank you very much.

Ms. LIEBENBERG. Thank you. As I said, my name is Roberta
Liebenberg. I practice in Philadelphia, Pennsylvania. Since August
of 2006, I have had the honor of chairing the ABA’s Standing Com-
mittee on the Federal Judiciary.

Present with me today are Kim Askew and Tom Hayward, who
conducted the evaluations of Mr. Wallace in the spring of 2006.
Also present are Pamela Bresnahan and Timothy Hopkins, who
conducted the supplemental evaluation of Mr. Wallace this month.
Ms. Askew and Ms. Bresnahan will testify concerning those evalua-
tions.

Our Committee takes very seriously its responsibility to conduct
a fair and impartial peer review of the professional qualifications
of nominees to the Federal bench without regard to their ideology
or philosophy. We focus on only three criteria: professional com-
petence, integrity, and judicial temperament.

We examine the legal writings of the nominee, as well as deci-
sions where the nominee has appeared as counsel. In addition, we
conduct extensive interviews of numerous members of the legal
community who are familiar with the professional qualifications of
the nominee.

The evaluations of Mr. Wallace by our Committee over the years
have been thorough and comprehensive. Over 120 judges and law-
yers have been interviewed. Representatives of the Committee con-
ducted a number of interviews of Mr. Wallace that totaled over 12
hours.
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He was afforded the opportunity in each of those interviews to
address and rebut adverse comments that had been made about
him. As has been noted, there was widespread agreement among
the persons who were interviewed about Mr. Wallace that he satis-
fied the committee’s criteria of professional competence and integ-
rity.

He has outstanding academic credentials as a former law clerk
to Chief Justice Rehnquist and has been praised as a skilled and
experienced trial and appellate attorney.

However, numerous concerns were raised about Mr. Wallace in
connection with the criterion of judicial temperament. That cri-
terion is defined by our Committee as compassion, decisiveness,
open-mindedness, courtesy, patience, freedom from bias, and com-
mitment to equal justice.

These concerns regarding judicial temperament were expressed
not just by a particular segment of the bar, but instead by a broad
cross-section of judges and lawyers with different backgrounds and
viewpoints.

In accordance with the Standing Committee’s established proce-
dures, a supplemental evaluation was conducted of Mr. Wallace
after his nomination was resubmitted by the President on Sep-
tember 5th.

This supplemental evaluation was conducted by Ms. Bresnahan
and Mr. Hopkins, who were not members of the Committee when
the May, 2006 evaluation was performed. Their supplemental eval-
uation raised the same concerns about judicial temperament that
had been raised by Ms. Askew and Mr. Hayward in their prior
evaluations of the nominee.

The Standing Committee is comprised of 14 lawyers from each
of the judicial circuits. Half of the 14 voting members of the Com-
mittee are new and were appointed by the new ABA president,
Karen Mathis, in August, 2006.

After careful consideration of the supplemental evaluations con-
ducted this month, as well as the material pertaining to the prior
evaluations of Mr. Wallace, the new Committee unanimously voted
Mr. Wallace “Not Qualified” for a position on the U.S. Court of Ap-
peals for the Fifth Circuit. This is the same rating previously given
to him by unanimous vote in May of 2006.

Ms. Askew will testify concerning the evaluation she conducted
in the spring of 2006. Ms. Bresnahan will then follow to discuss the
supplemental evaluation that was conducted this month.

Thank you for your consideration.

[The prepared statement of Ms. Liebenberg appears as a submis-
sion for the record.]

STATEMENT OF KIM J. ASKEW, FIFTH CIRCUIT REPRESENTA-
TIVE, STANDING COMMITTEE ON THE FEDERAL JUDICIARY,
AMERICAN BAR ASSOCIATION, DALLAS, TEXAS; ACCOM-
PANIED BY THOMAS Z. HAYWARD, FORMER CHAIR, 2003-2005,
AMERICAN BAR ASSOCIATION, STANDING COMMITTEE ON
THE FEDERAL JURIDIARY, CHICAGO, ILLINOIS

Ms. AsSkgw. Thank you, Mr. Chairman, members of the com-
mittee, my Senator. My name is Kim Askew. I have practiced in
Dallas, Texas for 23 years.
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As the Fifth Circuit representative to the Standing Committee,
I conducted the investigation into the professional qualifications of
Mr. Wallace when he was first nominated earlier this year.

My investigation focused only on Mr. Wallace’s professional
qualifications: his professional competence, his integrity, and judi-
cial temperament. As the Committee is aware, the Standing Com-
mittee unanimously rated Mr. Wallace “Not Qualified” for service
on the Fifth Circuit.

There has been a lot of testimony today regarding this investiga-
tion and I will briefly outline for you how this investigation was ac-
tually conducted and the serious issues raised regarding Mr. Wal-
lace’s temperament, which resulted in the “Not Qualified” rating.

I confidentially interviewed 69 lawyers and judges. The lawyers
and judges interviewed were identified from the Personal Data
Questionnaire that Mr. Wallace provided to the Justice Depart-
ment and was subsequently obtained by this committee.

I also surveyed docket sheets to identify other cases that Mr.
Wallace had litigated. Our purpose is to obtain as wide a range of
cases as possible. During the course of my interviews, lawyers and
judges identified other persons with knowledge of Mr. Wallace’s
professional qualifications.

To the extent those persons were available, I also interviewed
those persons. Mr. Wallace himself identified a couple of lawyers
that I had already interviewed as part of my process.

Our interviews covered a wide spectrum of the legal community.
This is consistent with requirements of our Backgrounder. This in-
cluded lawyers of all stripes, large- and small-firm lawyers, solo
practitioners, opposing counsel of Mr. Wallace, his co-counsel, Fed-
eral and State judges throughout the Fifth Circuit, and certainly
in the State of Mississippi where Mr. Wallace practices, Bar offi-
cials, law school deans.

Most of the persons that I interviewed had been involved in a va-
riety of significant cases with Mr. Wallace, and this was a fact that
I could independently verify from reported and unreported cases
and from the docket sheets that I reviewed.

Some of the individuals that I talked to had known Mr. Wallace
his entire life, others had known him throughout his professional
career. Many who gave us comments considered themselves friends
of the nominee. Those who gave adverse comments were frequently
in that category. All of the comments were based on personal inter-
actions that Mr. Wallace had with the persons identified. These
were well-informed individuals with knowledge of this nominee.

My interviews were detailed and rather thorough. Some of these
interviews lasted up to 45 minutes. In cases in which lawyers and
judges provided adverse information, I often interviewed those law-
yers and those judges on more than one occasion.

We sought corroborating information. We sought the identity of
other individuals in the community who could further substantiate
what we were told. We asked, or I asked, detailed questions be-
cause we wanted to ferret out the basis for the concerns raised re-
garding Mr. Wallace. I wanted to ensure that these comments were
based on interactions and personal dealings with Mr. Wallace and
not just based on rumor or bad feelings.
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In late March, I interviewed Mr. Wallace in his office in Jackson
for almost 3 hours. Almost half of our interview was spent dis-
cussing the adverse information I had learned regarding Mr. Wal-
lace’s temperament.

Consistent with this Committee’s requirements for confiden-
tiality, Mr. Wallace was given every opportunity to fully rebut or
otherwise provide any information he wanted regarding the nega-
tive or adverse comments.

Every adverse comment that is raised in the testimony presented
to this Committee was discussed with Mr. Wallace during that
interview. Given the nature of the issues raised, I prepared a writ-
ten checklist. I went down that checklist during the interview to
ensure that everything I would raise was covered with him. He re-
sponded to these issues as he chose to. There were issues he chose
not to respond to.

After these interviews I submitted my 83-page, single-spaced re-
port to the committee, along with some 800 pages of background
materials. This was certainly longer than any brief I had ever sub-
mitted to any court.

My investigation revealed, as stated earlier, that Mr. Wallace is
a lawyer who possesses the highest professional competence. He
possesses strong academic credentials and is in many respects a
well-regarded and experienced trial and appellate lawyer.

Mr. Wallace also possessed the highest of integrity. Even those
who questioned his lack of appropriate temperament to serve as a
judge all agreed that he possessed professional competence and in-
tegrity.

The Committee rated Mr. Wallace “Not Qualified” because of the
very serious issues raised regarding his judicial temperament. In
evaluating temperament, the Committee consider a nominee’s com-
passion, decisiveness, open-mindedness, courtesy, patience, freedom
from bias, and commitment to equal justice. Over a third of the
lawyers and judges that I spoke to raised issues regarding every
element of temperament except decisiveness.

Mr. Wallace was said not to have demonstrated a commitment
to equal justice. Concerns were raised regarding the positions he
had taken in a number of State and Federal cases. Lawyers who
had litigated these cases with Mr. Wallace, some for over three dec-
ades, believe that Mr. Wallace had taken positions that were
meritless and not supported by the law.

He was said to have advanced his own personal views without
regard for the ultimate resolution of the case. These issues were
raised by a broad spectrum of lawyers and judges.

Serious issues regarding Mr. Wallace’s open-mindedness were
raised. He was said to be rigid, hostile to, and not always tolerant
of, the views of others. As an advocate, he was said not to listen
to, or respect the positions of, others. He sometimes summarily dis-
missed the views of others. He could be argumentative without ad-
vancing the resolution of a case.

Some questioned whether he could cease being an advocate and
could become an effective judge. Given these concerns, many be-
lieve Mr. Wallace could not be a fair judge, lacked temperament,
and so stated that.
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Judges and lawyers who had interacted with Mr. Wallace con-
cluded that he lacked the freedom from bias necessary to be an ef-
fective judge. They believed he would not follow the law, or would
ignore it if he disagreed with it.

Senator SESSIONS. Ms. Askew, we do have a long panel and you
are about 3 minutes over the time.

Ms. Asgew. All right. I will finish up.

Senator SESSIONS. I have tried to be generous, but I do think we
need to move along.

Ms. ASKEW. Some concerns were raised regarding his lack of
courtesy, patience, and compassion in dealing with lawyers and liti-
gants. There were minority lawyers who had had personal inter-
action with Mr. Wallace who believed that he did not treat them
with courtesy and respect.

Given the nature of these concerns raised regarding Mr. Wal-
lace’s temperament and from such a broad cross-section of lawyers
and judges in the legal community, after careful consideration the
Committee unanimously concluded that Mr. Wallace was “Not
Qualified.”

Thank you for your courtesy.

[The prepared statement of Ms. Askew appears as a submission
for the record.]

Senator SESSIONS. Senator Cornyn has to go to another impor-
tant meeting, so I would yield to him at this time. I am glad you
came. Some of our colleagues are not here, but I am glad you are
here and participating. I think you have a lot to offer on all these
subjects, based on your experience and background. So, I would
yield to you at this time.

Senator CORNYN. Well, thank you, Mr. Chairman. I appreciate
your letting me go out of order, and I apologize. But I did want to
have a chance to have some discussion.

Ms. Askew, it is good to see you.

Ms. ASKEwW. Good to see you, Senator.

Senator CORNYN. We have known and worked together a long
time through the State Bar of Texas.

I have to confess, I am profoundly troubled by what I see here
anld Ikhope you can give me some comfort that it is not as bad as
it looks.

Let me start, perhaps, with this question, the same one that I
asked Ms. Liebenberg. Did I pronounce that correctly?

Ms. LIEBENBERG. Yes. Liebenberg.

Senator CORNYN. Liebenberg. I beg your pardon. With a name
like Cornyn, I am used to—

Ms. LIEBENBERG. It is a hard one.

Senator CORNYN. I am used to having my name butchered. I
apologize.

Ms. Liebenberg, can you explain to the Committee how you can
be a person of the highest integrity with the kind of accolades used
to describe Mr. Wallace, and at the same time be a person who ig-
nores precedent, the rights of others, and all the other adverse
comments that Ms. Askew and others collected during the course
of their questions?

Ms. LIEBENBERG. Certainly, Senator Cornyn. If you look at our
Backgrounder, the criteria of integrity and temperament are de-
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fined differently. Integrity is the more narrow issue, which really
looks at the industry, the diligence of the candidate, whereas judi-
cial temperament looks at the issues that the evaluators have pre-
sented in their written testimony and the oral testimony today in
terms of compassion, open-mindedness, and decisiveness.

Senator CORNYN. So it looks like about two-thirds of the individ-
uals interviewed, or conversely stated, about one-third of the ones
interviewed, made negative comments pertaining to his judicial
temperament. Is that correct, Ms. Askew?

Ms. ASKew. It was over a third of the individuals who were
interviewed who raised those comments. But it was not just the
number of comments raised. We look at the nature of the com-
ments, the basis for the comments, the interaction that the nomi-
nee has had with the persons who raised those issues. I guess, as
a judge, it would be a weight issue.

So it is not just a matter of how many, but these were very seri-
ous allegations of temperament raised regarding Mr. Wallace that
this Committee simply could not ignore.

Senator CORNYN. Well, Ms. Askew, as an accomplished lawyer in
your own right, familiar with the rules by which we try to get to
the truth in a judicial context, are you not at least a little bit trou-
bled by the fact that these are anonymous sources that are not pro-
vided to the nominee, when this man’s career and reputation are
on the line? How in the world can you justify using anonymous
sources that cannot be confronted and there cannot be some oppor-
tunity to parse it and figure out, maybe there is some motive for
providing that kind of critical comment. Maybe there is just a mis-
understanding. Maybe someone does not really understand that it
is a lawyer’s responsibility to advocate vigorously on behalf of a cli-
ent, even an unpopular client, in a losing cause.

Ms. AskEw. Certainly, Senator, I can respond to that. First of all,
these are not anonymous. The Committee is made fully aware of
the identity of every individual who made such a statement. They
are presented with the circumstances under which any negative
comments were made.

These interviews were conducted just as we have conducted
interviews as part of this peer review process for the entire time
the ABA has been doing this process. This is the very process that
we used in bringing you the recommendations that we did with re-
spect to Justice Alito, with respect to Justice Roberts.

Senator CORNYN. You say they are not anonymous because you
knew who they were.

Ms. ASKEW. And they were fully presented to the committee.

Senator CORNYN. But they are anonymous with regard to the
nominee. The nominee does not know who they are.

Ms. Askew. Confidentiality is a very important part of this proc-
ess. It always has been. It is explained to the nominee. When we
talk to individuals who are providing this information to us, we ob-
tain the kind of candid, frank information that we obtain from law-
yers and judges in the community because we are for the confiden-
tiality that they expect in this process.

Senator CORNYN. But you agree with me it is not the same
standard that would be considered fair and reliable in a court of
law with regard to the evidence that could be considered.
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Ms. ASKeEW. Of course, this is a peer review process. We make
our recommendation to you. We certainly understand that ulti-
mately the decision is the decision of the Senate and not this com-
mittee. This is a peer review. I could not analogize it to a court of
a law. It is a 50-year old process that seeks to obtain information
from the legal community about the reputation and the three fac-
tors that we vet related to a candidate.

Senator CORNYN. Ms. Askew, just to get to some of the specifics
with regard to Mr. Wallace’s work for Senator—I guess, then Con-
gressman—Trent Lott. Would you agree with me that a lawyer for
a client should not be penalized for representing an unpopular cli-
ent?

Ms. ASkKeEw. I agree with that. Of course, our testimony does not
in any way suggest that he is being penalized for advancing the
cause of a client.

Senator CORNYN. One of the cases that he has been criticized for
involves Bob Jones University. Is that not right?

Ms. ASkKeEw. That was not a part of the testimony that I pre-
sented, so I could not speak to that.

Senator CORNYN. Then there was a question involving the Voting
Rights Act because he represented the Republican Party of Mis-
sissippi in redistricting litigation. Do you find any fault with his
representing the Republican Party of Mississippi in redistricting
litigation?

Ms. ASKEW. Under the ABA’s ethical rules we fully understand
that lawyers can zealously represent their clients. The lawyers and
judges that I interviewed drew a very clear distinction between the
zealous representation of a client and taking positions which they
believe went beyond the point of zealous representation.

The issues on temperament concern the fact that these very ex-
perienced lawyers and judges who had personal knowledge of these
cases believed that he crossed the line from zealous advocacy and
raised issues of temperament.

Senator CORNYN. So these anonymous witnesses, or at least
anonymous to Mr. Wallace, expressed an opinion and we just have
to take their word for it because we do not know the basis for that
opinion. You cannot reveal, under the ABA Committee rules, who
they are even to this committee.

You would agree with me, would you not, Ms. Askew, that a law-
yer has a professional responsibility to zealously advocate for their
client and, within the rules of the American Bar Association, can
properly argue for an extension, modification, or a reversal of exist-
ing law? Is that not right?

Ms. ASKEW. Absolutely, under the appropriate circumstances.

Senator CORNYN. Let me, finally, ask about the concerns that
have been raised. I wish Mr Tober was here. I understand he is
no longer the Chair of the Standing Committee. But Ms.
Liebenberg, one more time.

Ms. LIEBENBERG. It is German: Liebenberg. Love Mountain.

Senator CORNYN. Can you explain to me what the circumstances
are under which a member of the Standing Committee would
recuse themselves for a conflict of interest or an appearance of par-
tiality?
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Ms. LIEBENBERG. As set forth in our Backgrounder, we do set
forth a recusal standard that sets forth that if there is any appear-
ance of impartiality or if the participation would be incompatible
with the purposes and functions of the committee, then the mem-
ber of the Committee should recuse him or herself.

In the case of Mr. Tober, I think it is important to emphasize
that Mr. Tober did not participate in any way in the rating. The
chair does not participate unless there is a tie vote, and of course
there was not a tie vote, the vote here was unanimous.

In addition, Mr. Tober had no influence over any of the members
of the committee. Each of the 14 members, as I said, represent dif-
ferent judicial districts. They have unique backgrounds. They exer-
cise and take very seriously their obligation to evaluate all the ma-
terials and to vote independently, which is what they did. Mr.
Tober, since he did not participate in either the evaluation or the
rating, did not have to recuse himself under our standards as they
existed.

Senator CORNYN. I understand, in 1989 while Mr. Wallace was
Chairman of the Board of Legal Services Corporation, he was in-
vited to appear in that capacity on a panel of a meeting of the ABA
in Honolulu where the role of the Federal Government and pro-
viding legal services to the poor was one topic of discussion.

There erupted quite a disagreement, apparently, among the
panel members. There is a letter, Mr. Chairman, from Mr. Fred M.
Bush, Jr. of the Phelps Dunbar firm in Tupelo, Mississippi that de-
scribes what I am about to talk about, which I would ask to be
made part of the record by unanimous consent.

Senator SESSIONS. It will be made a part of the record.

Senator CORNYN. Mr. Bush says that, “During this debate the
ABA panelists were so vicious and personal in their attack on
Mike, that many of us were offended and expressed our displeasure
at the time.

One of the members of that panel is now the president of the
American Bar Association,” and that is Mr. Greco, “and I believe
another is on the Standing Committee.” That letter will be made
part of record and is dated July 5, 2006.

Similarly, there is another letter from the Bar Leaders for the
Preservation of Legal Services to the poor dated September 15,
1999. This is a letter signed by Gail Kinney, Coordinator. Mr.
Chairman, I would ask that this be made part of the record by
unanimous consent as well.

Senator SESSIONS. Without objection.

Senator CORNYN. This is a letter to Mr. Wallace. It says, “I un-
derstand you, or perhaps some of your Mississippi colleagues, may
have come away from the presentation feeling insulted by a remark
that Mike Greco made about your being a ‘gentlemen from Mis-
sissippi’ or something like that during the spirited opposition to the
activities of the current Legal Services Board.” That does not sound
like too much of a nasty exchange there.

I guess my point is, though, that Mr. Greco, and to some extent
Mr. Tober, were on opposite sides in an ongoing and very public
and heated debate about the proper role of the Legal Services Cor-
poration during Mr. Wallace’s tenure there. Is that not right?
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Ms. LIEBENBERG. I do not know the complete details of the dis-
agreement. I will just reemphasize that neither Mr. Tober, nor Mr.
Greco participated in the evaluation or the rating of Mr. Wallace.

I would just add one additional factor, is that just recently, as
Chair of the committee, we conducted a new supplemental evalua-
tion of Mr. Wallace. Ms. Bresnahan will be here to testify about
that evaluation.

Senator CORNYN. That was a supplemental evaluation, was it
not?

Ms. LIEBENBERG. Yes, it was.

Senator CORNYN. It did not go back and revisit the matters pre-
viously investigated or for possible taint, or bias.

Ms. LIEBENBERG. If I can just start, then Ms. Bresnahan will am-
plify. In general, what our procedures call for is that in a supple-
mental evaluation the investigator looks at any new information
that might have developed between the last rating and evaluation
and brings the evaluation forward.

Under our rules, however, an investigator can look at informa-
tion prior to the time before the nomination to make sure that
there has been a thorough and complete evaluation, and to make
sure that the evaluation—and as I asked Mr. Hopkins and Ms.
Bresgahan to make sure—was even-handed, complete and bal-
anced.

As you will hear from Ms. Bresnahan, that is exactly what they
did do, given the time. It was a very expedited basis that we had
in which to conduct the supplemental evaluation.

Senator SESSIONS. Let us get a couple of things straight. First,
I think obviously the writer of the letter from Legal Services that
you offered felt that the tone and tenor of suggesting he was some-
one from Mississippi, probably—being from Alabama—was
dismissive and perceived as not courteous, but the point of which
is, that letter indicated that they believed he had been mistreated
or had been disrespected in some way.

Second, who was participating in that panel where that oc-
curred? I want to get this straight. The president of the American
Bar Association at the time the Committee was appointed that
evaluated Mr. Wallace?

Senator CORNYN. This was the immediate past president of the
American Bar Association, Michael Greco, in his capacity as co-
founder of Bar Leaders for the Preservation of Legal Services to the
Poor. This was in 1989.

Senator SESSIONS. And was the lady member of that Committee
that was participating in that panel, did she participate in this
evaluation? Is that correct, Ms. Liebenberg?

Senator CORNYN. Mr. Tober was the chair of the Standing Com-
mittee, immediate past, that oversaw the evaluation process for
Mr. Wallace. If I can just try to clarify my point.

Apparently, in opposing a proposed regulation to require that the
board receiving Legal Services Corporation funds have bipartisan
membership, as does the LSC itself, Mr. Tober was reported to
flamboyantly accuse Wallace of attempting to fashion a political
bias litmus test and of having a hidden agenda, and he vowed to
disobey the regulation if it became law. Have any of you heard
about that exchange?
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Ms. LIEBENBERG. I would just, again, add that Mr. Tober did not
participate in the evaluation. Ms. Askew is here. She can—

Senator SESSIONS. Mr. Tober was Chairman of the Committee
that oversees these evaluations. Is that not correct?

Ms. LIEBENBERG. He was the chair of the committee, but he does
not oversee the evaluations. Ms. Askew, as the investigator, and
then Mr. Hayward as a second investigator, were charged with the
responsibility of conducting the evaluation.

Senator SESSIONS. Who appoints these committees?

Ms. LIEBENBERG. The individuals appointed to the ABA Standing
Committee are appointed by the ABA president.

Senator SESSIONS. So that would be Mr. Greco. So Mr. Greco
would participate in this.

Ms. LIEBENBERG. Yes. As only a third of the individuals. Right.

Senator SESSIONS. We do not need to go into it too much further,
I do not think. I would just say to you, I remember the bitterness
of this fight. I remember what I believe was a very wrong position
of the American Bar Association in opposing reform of the Legal
Services Corporation. They opposed it aggressively, hostilely, and
openly, and lost.

Now we have a man who participated in that reform, consistent
with what the President of the United States desired and the Con-
gress has ratified as a reorganization method for Legal Services
Corporation, and they are now judging him.

If you are participating in a trial, Ms. Liebenberg, and you were
being adjudicated by a judge, do you think a Motion to Recuse
would be appropriate under these circumstances?

Ms. LIEBENBERG. In these circumstances, where Mr. Tober would
not be acting as a judge, no, I do not think it would be appropriate.

Senator SESSIONS. He was in a position to vote if there were a
tie, was he not?

Ms. LIEBENBERG. If there had been a tie. But the vote was unani-
mous.

Senator SESSIONS. But he was in a position. So you are saying
he can be on a panel and have the opportunity to cast a vote, and
you do not think that is improper? Now, remember, you are under
oath.

Ms. LIEBENBERG. I understand that.

Senator SESSIONS. And my question was, if you were being tried,
would you accept such a position?

Ms. LIEBENBERG. If I was tried—

Senator SESSIONS. Being tried for some offense.

Ms. LIEBENBERG. If I was being tried for some offense, there
might be an issue with respect to an appearance of impropriety.

Senator SESSIONS. I would say there would be. Well spoken.

Ms. LIEBENBERG. But this is not an adjudicatory process.

Senator SESSIONS. I know.

Ms. LIEBENBERG. This is not a process where Mr. Tober had any
role whatsoever in the evaluation or in the vote. This has been a
very thorough and comprehensive evaluation. As I said, over 120
different judges and lawyers have been interviewed. Mr. Wallace
has been interviewed for over 12 years. There have been 21 sepa-
rate—
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Senator SESSIONS. Interviewing him does not make any dif-
ference if the jury is stacked. That is the question we have here.

Ms. LIEBENBERG. Well, there have been 21 separate—

Senator SESSIONS. Let me ask Senator Cornyn. He wants to ask
a question, and I will let you respond.

Ms. LIEBENBERG. All right.

Senator CORNYN. Actually, I am going to have to leave. But there
is a letter, Mr. Chairman, that was written by Senator Specter to
Michael S. Greco, president of the American Bar Association, and
Steven L. Tober, then-chairman of the Standing Committee on the
Federal Judiciary. This is dated August 7, 2006. I ask unanimous
consent that it be made part of the record.

Senator SESSIONS. Without objection.

Senator CORNYN. Let me just ask to highlight just a couple of
paragraphs, and the whole letter will be part of the record.

Senator Specter said, “I have had the opportunity to review the
testimony with regard to both nominees.” He is talking about
Judge Bryant and Mr. Wallace. He said, “I am troubled by your
submission. Your testimony raises serious charges, but only sup-
ports those allegations with anonymous quotations presented with-
out context.

Testimony of this sort is impossible to verify or otherwise further
investigate. Worse, it can give some the unfortunate impression of
a smear campaign conducted against the nominees. The nominees
were publicly branded “Not Qualified”, and in your testimony,
worse, do not have the opportunity to confront their accusers.”

The letter goes on. But Senator Specter asked specifically that
the American Bar Association promptly take the step of imme-
diately revoking its “Not Qualified” rating of Mr. Wallace and begin
a new review process.

Have you had a chance to look at the letter and make a decision
one way or the other?

Ms. LIEBENBERG. We did have an opportunity to look at the let-
ter, and obviously took Senator Specter’s concerns very seriously.
As a result, as I think has been mentioned by the Chairman, we
retained Mr. Olson, who did help us respond to the concerns raised
by the Chairman. As a result of that, we have clarified certain of
our procedures.

Senator CORNYN. And you have changed your procedures?
th. LIEBENBERG. No. I said we clarified our procedures to make
them—

Senator CORNYN. You clarified what you did, not clarified your
procedures for prospective application.

Ms. LIEBENBERG. Both. We have clarified our procedures. As the
ABA Committee has done over the years, we continuously refine
and reexamine our procedures. In this instance—

Senator CORNYN. So you changed your procedures as a result of
the concerns that were raised in this letter?

Ms. LIEBENBERG. I do not believe I said “changed”. I am sorry,
Senator Cornyn. I said we have clarified those procedures to make
sure that our procedures are known and understood to the nomi-
nees and to the public.

Senator CORNYN. But you turned Senator Specter down.

Ms. LIEBENBERG. We conducted a new evaluation.
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Senator CORNYN. You did not revoke the “Not Qualified” finding.
Correct?

Ms. LIEBENBERG. We did not revoke. It has been superseded by
the new rating that was done by a new committee, where 7 of the
14 members were appointed by a new ABA president, and as a re-
sult of the careful consideration of those materials, they have voted
?ng they have voted unanimously that Mr. Wallace is “Not Quali-
ied”.

Senator CORNYN. Thank you, Mr. Chairman.

Senator SESSIONS. Thank you.

I guess we need to proceed along. Who is next?

Ms. LIEBENBERG. Ms. Bresnahan.

Senator SESSIONS. Ms. Bresnahan. All right.

STATEMENT OF PAMELA A. BRESNAHAN, FORMER D.C. CIR-
CUIT REPRESENTATIVE, 2002-2005, AMERICAN BAR ASSOCIA-
TION, STANDING COMMITTEE ON THE FEDERAL JUDICIARY,
WASHINGTON, D.C.; ACCOMPANIED BY C. TIMOTHY HOPKINS,
FORMER NINTH CIRCUIT REPRESENTATIVE, AMERICAN BAR
ASSOCIATION, STANDING COMMITTEE ON THE FEDERAL JU-
DICIARY, IDAHO FALLS, IDAHO

Ms. BRESNAHAN. Senator Sessions, at this late hour I am going
to make my oral testimony part of the record.

[The prepared statement of Ms. Bresnahan appears as a submis-
sion for the record.]

Ms. BRESNAHAN. As you know, I am a lawyer that practices here
in the District of Columbia, and I was a DC Circuit representative
from 2002 to 2005, and I conducted a number of these investiga-
tions, including Chief Justice Roberts’s investigation.

Se})nator SESSIONS. Who asked you to do the supplemental evalua-
tion?

Ms. BRESNAHAN. Ms. Liebenberg. It was after Bobbi Liebenberg
became the new chair in August, when the new president of the
ABA, Karen Mathis, selected her to be the chair. It was only a 1-
year appointment for Mr. Tober.

Senator SESSIONS. All right. And you did what review?

Ms. BRESNAHAN. I did a supplemental evaluation. I reviewed Ms.
Askew’s report, as did Mr. Hopkins, and we interviewed 11 new
people. I reviewed the Personal Data Questionnaire and went
through and chose to re-interview a cross-section of people to see
if their opinions had changed. It was a way of cross-checking Ms.
Askew’s report and updating the report.

Then Mr. Hopkins and I interviewed Mr. Wallace last Monday
morning for 2 hours and raised with him adverse comments which
had been made to us, giving as much context as possible, consistent
with preserving the interviewee’s request for confidentiality.

I think, given Senator Cornyn’s remarks, it is important to note
that a number of these interviewees had great concerns about their
remarks and confidentiality. As you know, we think through con-
fidentiality we get a candid assessment of the candidate. Obviously
this investigation was extraordinarily difficult.

There were laudatory comments, particularly regarding Mr. Wal-
lace’s integrity and competence. Although there were positive com-
ments about his temperament, there were also serious issues
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raised about Mr. Wallace’s temperament in the supplemental eval-
uation.

The comments centered around recent concerns in the supple-
mental evaluation about Mr. Wallace’s inability to listen, his lack
of courtesy and patience, his freedom from bias, and his open-mind-
edness. We presented Mr. Wallace with these comments and gave
him the opportunity to rebut those comments.

We had an extraordinarily detailed discussion about each compo-
nent of the temperament criteria. Interviewees expressed that they
thought Mr. Wallace was a terrific, effective, and zealous advocate,
but many did not believe that he, because of his personality and
background, would make a good judge.

Senator SESSIONS. Many? What can you say about “many”?
Would that be 11 people?

Ms. BRESNAHAN. I can say, while preserving the concerns about
confidentiality, that lawyers and judges, conservatively speaking,
40 percent, and another 20 or so percent expressed concern. So the
concerns were raised in a full spectrum: some said they thought he
could overcome his bias, some said they were not sure, some said
they did not think so.

Senator SESSIONS. All right.

Ms. BRESNAHAN. I thought you were going to ask me a question.
I am sorry. It is good that you are not. All right.

Mr. Hopkins and I joined in Ms. Askew’s and Mr. Hayward’s rec-
ommendation to the Standing Committee of “Not Qualified” with
respect to this nominee. Thank you very much.

Senator SESSIONS. Mr. Hayward? I would just ask you, briefly,
you? were asked to do the second review by Mr. Tober, were you
not?

Mr. HAYWARD. Yes, sir.

Senator SESSIONS. And when a Committee and the members do
their reports, do they send them to Mr. Tober? Where are they
sent?

Mr. HAYWARD. They are sent to the chair. In my case, it would
have been sent to Mr. Tober.

Senator SESSIONS. And Mr. Greco was president of the Bar and
appointed at least a certain number of the members of the com-
mittee. Is that correct?

Mr. HAYWARD. Yes. Some quick background, Senator. I chaired
this committee, probably from 2003 to 2005. I served two presi-
dents of the Bar Association. Each had an opportunity to appoint
approximately a third of the members.

That was certainly the case in Mr. Greco’s case, and is certainly
now the case with Ms. Mathis with the appointment of Ms.
Liebenberg. Usually, the chair serves for 1 year. I was, I guess,
crazy enough to take it for 2 years.

Senator SESSIONS. It is a tough job, I have no doubt.

Mr. HAYWARD. But I think, so you understand the process, when
we do the report, Ms. Askew does the report, I do a supplemental,
and it goes to the chair. The chair then releases it to our entire
Committee for their review. The chair only looks at it to make sure
that it is complete, in the judgment of the chair, that it has a sig-
nificant number of interviews of a broad spectrum of individuals
that know the nominee.

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00128 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC



VerDate Oct 09 2002

121

Senator SESSIONS. I am sure you were aware, were you not, that
Mr. Tober had had a run-in with Mr. Wallace.

Mr. HAYWARD. I did. Quite frankly, Senator—

Senator SESSIONS. Are you aware that other members of the
Committee probably were aware that the chair of the Committee
had had a personal run-in with the nominee, Mr. Wallace?

Mr. HAYWARD. I said I was aware. If you read the record, you
are aware. However, I chose to disregard, as a supplemental re-
viewer. I gave Mr. Wallace the due respect, that he was a trial law-
yer and an advocate representing a client. I was looking at it per-
sonally from my peer review. I confirmed that Ms. Askew had it
right in terms of integrity, in terms of professional competency.
You have heard this today.

I also confirmed, through my own interviews and reviews, and
personally interviewing Mr. Wallace myself, that the concern that
was raised by many lawyers and judges—that not every great ad-
vocate can make the transition to be a good judge—was something
that we had to raise.

Senator SESSIONS. Well, I would just share this little bit of per-
sonal experience with you. I had some sympathy for the ABA over
the years as a result of it, but I have understood the difficulties in-
volved.

Having come before this very Committee for a judgeship, the
ABA had rated me “Qualified”, but there was a very aggressive ide-
ological, political minority that wanted to have me rated “Unquali-
fied”.

So an additional review was done by some senior lawyer from
Ohio, and they found I was still “Qualified”. But in the course of
the hearings, on the eve of a hearing in this body, it leaked that
two people from the Department of Justice had said confidentially
to the ABA that I had blocked a civil rights investigation.

They asked me about it and I fumbled around. I did not know
what they were talking about. But I did not answer very clearly
because I assumed the two lawyers from the Department of Justice
knew what they were talking about, they must have had something
in their minds.

So, they never intended this to become public. They intended and
expected that the information that they gave would go to the ABA,
and to the ABA alone. That, I assume, would impact their decision
about whether or not I was qualified.

Well, when it blew up, they had to answer. They had a hearing
to put them under oath and they fumbled around, and confusedly
tried to answer what case it was. Eventually the next day they
came forward and said, oh, they made a mistake. It was not U.S.
Attorney Sessions, it was his predecessor in the office. He was not
the one.

Now, that could have been a mistake that they made in con-
fusing me with my predecessor. It would be an opportunity for
someone with bad motive, however, if you understand what I mean,
to say something they do not have to be held accountable for in
hopes that they might impact a decision of the Bar Association
which can be important in the deliberative process of the U.S. Con-
gress as they go about deciding.
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So I just wanted to tell you, you are litigators. You have chal-
lenged courts, and you have challenged judges, and you have filed
to recuse them, and you insist that your client get absolute fair-
ness. You would challenge anyone, I suspect. I hope you do, be-
cause you are zealous advocates for your client, as I think Mr. Wal-
lace is.

But I would just say this: you are entitled to be challenged, too.
You are not above reproach just because you are from a big law
firm and have been appointed to the ABA. Just like judges are not
above reproach, prosecutors are not above reproach and lawyers
are not above reproach. So I am coming at this from that perspec-
tive. I just wanted to share with you those thoughts.

Let me ask you this. Has Mr. Wallace ever been found guilty of
contempt? Has he been subject to discipline for misconduct in
court, anything of that kind?

Ms. ASKEW. Because I interviewed the lawyers and judges who
raised some of the comments regarding the over-zealous represen-
tations on some points, I specifically asked that question. I asked
about Rule 11 in Federal court. I cannot remember the number of
the comparable Mississippi State court.

I can remember saying, there are rules that take care of this.
What these lawyers and judges came back to was, again, it was an
issue of temperament. We, as lawyers, come to conclusions about
our advocates based on how they interact in the court.

Senator SESSIONS. Well, I know that. But that is very subjective
here.

Let me just tell you what I am getting around to, to get perspec-
tive. So I would say to you that I think the ABA process can be
valuable. I think it gives us insight into the nominees and can be
valuable, and should be evaluated by this body.

But I am troubled about this nominee. I mean, this is a sterling
nominee. Ms. Askew, you said, “Mr. Wallace possesses the integrity
to serve on the bench. His integrity was described by many as ‘im-
peccable,” ‘outstanding’, ‘the highest’, ‘absolute’, and ‘solid’”.

Mr. Hayward, you said, “Mr. Wallace possesses the integrity to
serve on the bench. He has the highest professional competence as
a highly skilled and experienced trial and appellate lawyer.” I
would say he has argued cases at the Supreme Court level. He has
clerked for the Chief Justice of the U.S. Supreme Court. He was
at the Law Review at the University of Virginia. He is really one
of the top lawyers in the State, obviously. Now we have this thing
about temperament, which is vague.

Now, Justice Reuben Anderson, a pioneering civil rights attor-
ney, the first African-American State Supreme Court Justice in
Mississippi and current law partner of Mr. Wallace, stated, in
nominating Mr. Wallace to the Fifth Circuit, “The President could
not have picked a finer person or better lawyer.” Justice Anderson
said, “In both legal skill and character, Mr. Wallace is exactly the
kind of person any one of us would want judging our cases.” Did
you all dismiss that? Did that not have any impact?

Ms. BRESNAHAN. Well, of course it has impact. I mean, what we
are talking about is to have the ability to get a candid assessment
and balance the credibility of the person you are speaking to. I
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mean, throughout these investigations some people you give great-
er weight than others. Some people have more contact with others.

When you do 120-some odd interviews, you have the full range
of lawyers and judges. We believed that there were serious enough
concerns, and detailed concerns, some of which you could not dis-
close precisely what the case was because you would reveal who
the lawyer or the judge was.

Senator SESSIONS. Let me ask you this. Ms. Askew, we have seen
the redistricting cases and they are very, very intense.

Ms. ASkEw. They are very intense. Yes.

Senator SESSIONS. Texas is still recovering from their battle.

Ms. AskeEw. We are in the middle of one.

Senator SESSIONS. People make claims about the other side that
are not justified, on both sides, probably. But it seems to me that
his aggressive representation of a client that might be unpopular
with this panel, but not unpopular with me, or the Republican
Party—it is dubious that that turns out to be the pivotal case, it
seems, and that litigation turns out to be decisive here. If lawyers
on the other side were not happy and became intense over the
years, perhaps their objectivity is not that trustworthy.

Ms. ASKeEW. Just so it is clear, Mr. Sessions, these comments did
not just come from the lawyers who were involved in the civil
rights litigation or the Voting Rights Act cases. These comments
came from lawyers who had been involved in litigation of various
types with Mr. Wallace. I talked with lawyers who had been in-
volved in personal injury, product liability, commercial cases.

What they were getting to here, we keep talking about Mr. Wal-
lace’s professional competence, his brilliance, his integrity. I was
very taken by the fact that the people that I talked with talked
about the fairness of a judge. When we talk about the Federal
courts, brilliant lawyers do not always make fair judges. That was
the point that I think this temperament issues were trying to raise.

Senator SESSIONS. Well, I notice you indicated that about a third
of the people made negative comments.

Ms. ASkEw. That is correct.

Senator SESSIONS. So presumably about two-thirds did not.

Ms. ASkKEw. Some did, some did not.

Senator SESSIONS. About two-thirds apparently did not or you
would have said there were more. Mr. Swasey, immediate past
president of the Mississippi Bar, stated, “I believe, as do my fellow
former Bar presidents, that Mike possesses a demonstrated judicial
temperament and will judge fairly without favor the matters that
come before him.”

He goes on to say Mike Wallace “is exceedingly well qualified by
training, talent, experience to occupy a seat on this important ap-
pellate court.”

Alec Austin, former president of the Mississippi Bar and Fellow
of the American College of Trial Lawyers, plaintiff lawyers, stated,
“I have found Mike to be extraordinarily professional and civil in
all proceedings.

He is an exemplary lawyer and an American citizen who has in-
volved himself deeply in the issues of his day.” Mr. Austin also said
Mr. Wallace “has earned the highest reputation among his peers
for legal ability and integrity.”
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Mr. Hopkins, you have not had a chance to speak. Would that
give you any pause if the Trial Lawyers Association and the presi-
dent of the Bar support him?

Mr. HOPKINS. Senator, thank you for the opportunity to say a
word. Let me say just at the outset that I join in the comments
that you have heard from Kim Askew and Pam Bresnahan.

Senator SESSIONS. Do you know either of those two guys, Mr.
Swasey or Mr. Austin?

Mr. HOPKINS. Pardon me?

Senator SESSIONS. Do you know Mr. Swasey, the Bar president,
and Mr. Austin, the Bar president? Do you know those persons per-
sonally?

Mr. HoPKINS. I do not know them personally. Senator, just let
me say, if I may, that I join in the comments that you have heard
from my colleagues here. It is no question that Michael Wallace is
a well-qualified lawyer, and particularly well-qualified trial lawyer
and appellate lawyer. He belongs to some organizations I belong to.

And by the way, Mr. Sessions, I belong to a 12-man firm in a
small Idaho community which is perhaps not typical of the ABA,
or necessarily of this panel. I have represented, as well, the Repub-
lican Party in that State.

So there is a cross-section of those of us who are here on behalf
of our professional association to share with this committee, in all
of our greatest professional integrity, the opinion of those people
with whom we have talked who are sworn to those same principles
that you, Senator, and we, are sworn to uphold.

Senator SESSIONS. Mr. Hopkins, let me ask you, in the course of
intense litigation, I have seen lawyers throw books. I have seen
them do a lot of dramatic things.

When you have a person with no record of discipline, no record
of complaints for unprofessionalism and he has all these accolades
for the core abilities that I think you would want in a judge, I
mean, it is hard for me to see how you can say a person has so
much integrity if you do not think they are compassionate and just.

Did you know that he had been four times to Honduras, in part-
nership with an African-American church, to serve the poor?

Mr. HOPKINS. I was impressed with that, I must say.

Senator SESSIONS. Did you know his children, in Mississippi, at-
tended integrated schools? That is not always done in Mississippi,
trust me. A lot of people with money do not do that.

Mr. HopPkINS. We would be impressed with that. But, Senator,
that is not what we were asked to investigate here. We were asked
to inquire of his peers, in the State of Mississippi and in instances
where he has been in litigation with persons outside Mississippi,
what about his qualifications to be a judge.

There is no doubt about his qualification as a fine lawyer. All
those things, all those accolades you make reference to are to his
abilities as a fine trial and appellate lawyer. There is no question
about that.

The question is whether he can make that transition, as Mr.
Hayward said to you, from being an outstanding trial lawyer to
being a good, open-minded judge. That is where the question of his
peers—
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Senator SESSIONS. And that is your evaluation. We will have to,
I guess, evaluate whether or not the long-time head-knocking be-
tween the ABA leadership and Mr. Wallace over the Legal Services
Corporation may have infected your evaluation.

Mr. HopPkiINS. We hope it did not. It surely did not affect mine.

Senator SESSIONS. With regard to other comments, Mr. Scott
Welch, one of eight former presidents of the Bar Association, said
about him that the group that wrote shared no political party, judi-
cial philosophy, or religious affiliation.

He writes, “My personal and professional experience with Mike
Wallace convinces me, and I believe my fellow former Bar presi-
dents, that Mike possesses demonstrated judicial temperament and
that he would judge fairly and without favor the matters that come
before him.”

We do not have a real fair trial here. This is not a legitimate
forum in the tradition of which each of you are used to operating.
So I will give you all a chance briefly, then I would like to ask
about Judge Bryant. We need to talk about that. I know the Wal-
lace matter is most heated, but her nomination to a district judge-
ship is also important.

So would any of you like to respond to some of my comments?

Ms. LIEBENBERG. If I could, Senator Sessions. I would like to just
emphasize again that the linchpin of our process is confidentiality.
There have been some remarks about anonymous quotations. I
think, again, it is important to understand that when we ask some-
one their candid assessment of a nominee, we ask them whether
their name can be disclosed in our report, which is only distributed
to members of the committee. If individuals say that they will not
let us use their name, we do not consider their comments and they
are not included in our report.

And while confidentiality is the linchpin of our evaluation proc-
ess, we are very, very responsible in terms of making sure that we
are fair to the nominee with respect to adverse comments. That is
why we provide as much specificity and content as possible without
compromising that confidentiality.

And with respect to the supplemental evaluation, we had one
interviewee who did allow us to disclose his identity and his com-
ments, and those were discussed with Mr. Wallace.

But in general, quite simply, people would not provide us with
the candid and sensitive assessments that they give us if they
knew that those comments would be disclosed and they would then
have to later appear before the nominee, if he or she was con-
firmed, or have to serve with them on the bench.

Senator SESSIONS. Were there any specific instances cited in
court that can be verified by somebody or court record where Mr.
Wallace misbehaved? I am sure somebody could find one in my
record. Mr. Olson back there. I know he never said anything in
court that would cause a disturbance. But give me an example of
something in court that can be verified.

Ms. LIEBENBERG. Well, I think with respect to judicial tempera-
ment, that how one conducts themselves in a meeting, in a deposi-
tion, or in court may not necessarily be found in the hard pages
of a transcript. But if someone is arrogant, abrupt, or dismissive,
that may leave an impression on the persons that interacted.
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The concerns with respect to judicial temperament, as has been
said by my colleagues, were pervasive. They were not isolated in
a particular point of time. They were not isolated.

Senator SESSIONS. Well, you said “pervasive”. She said less than
about a third had some negative comments, so it did not appear
that “pervasive” is the right word.

Ms. LIEBENBERG. Well, I think the types of comments that we
have received, from 1992 through 2006, have been similar with re-
spect to issues and concerns about Mr. Wallace’s temperament.

Senator SESSIONS. Well, I will just say this. I have not been cited
any deposition actions that would indicate impropriety. I have not
been cited any action in the intensity of a courtroom that has
shown that.

I have not even been cited any specific examples in private be-
havior—just a concern that is awfully vague, it seems to me, not
attached to any specific acts. And I suspect if you looked at those
lawyers you might find that there were differences in some of these
high-profile cases.

So, I am not sure Mr. Wallace got a fair shake. But your opinion
is received. It will be evaluated, and we will not treat it lightly. I
think we probably lost some of our witnesses in the next panel who
have airplanes to catch.

Ms. LIEBENBERG. Mr. Chairman, can we be excused if we are not
involved?

Senator SESSIONS. Yes. Each of you are excused, if you would
like. You are free to stay if you would like.

Let us do this next panel, if any of them are still here.

Ms. LIEBENBERG. Thank you very much for your time.

Senator SESSIONS. Oh. Would any of you like to comment on
Judge Bryant and her nomination and the report?

STATEMENT OF DOREEN D. DODSON, FORMER EIGHTH CIR-
CUIT REPRESENTATIVE, 2001-2004, AMERICAN BAR ASSOCIA-
TION’ STANDING COMMITTEE ON THE FEDERAL JUDICIARY,
ST. LOUIS, MISSOURI

Ms. DoDsSON. Yes, Senator. Thank you very much. My name is
Doreen Dodson. I have practiced law in St. Louis, Missouri for over
30 years, and I was the committee’s Eighth Circuit representative
from August 2001 to August 2004.

During that time I conducted investigations in the Eighth and
other Circuits, and participated in the evaluation of approximately
230 nominees to the Federal courts.

Our Committee has concluded that Judge Bryant is “Not Quali-
fied” for appointment to the court. This conclusion was reached
after a careful review of the written submissions of Judge Bryant,
my personal interview with her, and confidential interviews of 65
judges and lawyers in Connecticut.

I solicited information from diverse members of the legal commu-
nity, including, for example, lawyers in private and government
service, Legal Service lawyers, public defenders, prosecutors, and
representatives of professional organizations. I also made a par-
ticular effort to locate those who had trials or other significant
interaction with her in her legal capacity.
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In addition, I spent approximately two and a half hours with
Judge Bryant and, during the course of that meeting, I do want
you to know that I raised all the concerns that had been identified
during my investigation, and Judge Bryant was given a full oppor-
tunity to rebut or provide context for these concerns, and to provide
any additional information she wished to offer. I wanted to make
that point, especially because she noted that she did not know of
the reasons, and was told “until her hearing”.

Most of those interviewed expressed concerns about the nomi-
nee’s professional competence. According to the background, profes-
sional competence encompasses such qualities as intellectual capac-
ity, judgment, writing, and analytical ability, knowledge of the law,
and breadth of professional experience.

Judge Bryant was appointed to the Connecticut Superior Court
in September, 1998. Prior to her appointment, her career was prin-
cipally that of a bond attorney.

Her only experience in a courtroom consisted of handling three
paternity cases as an associate, second-chairing as local counsel at
a Boston firm in a contract case, and serving as the Chapter 13
trustee for two years. Substantial courtroom and trial experience is
particularly important for nominees to the District Court, a trial
court.

The Backgrounder states that the lack of experience can be com-
pensated for by the presence of other experience similar to trial
work, and in Judge Bryant’s case that other experience arguably
would have been her 8 years spent on the State trial bench. How-
ever, during those years she spent them principally in an adminis-
trative capacity.

In those roles, Judge Bryant chiefly has heard and ruled upon
preliminary motions, held sentencings, presided over a drug court,
and handled scheduling matters. She has had little opportunity to
preside over jury trials. In the PDQ that she completed, she noted,
for example, that she had no significant litigation experience.

Many of those interviews commented that most of the cases she
did handle were relatively simple cases, requiring little skill, that
she did little research, seemed overwhelmed by complex issues, and
that her opinions were confusing or poorly done.

Judge Bryant provided us with 10 opinions. She has not had an
opportunity to write a large volume of opinions and she has not
done other legal writing. In general, most of the submitted opinions
demonstrate adequate to good legal analysis in writing in very
standard cases.

However, one of the 10 opinions which did involve complex issues
was very confusing. Another was written by the nominee only after
she was ordered to do so by the appellate court, and then after a
subsequent Motion to Compel was filed by one of the parties.

Federal judges today face massive criminal dockets and Judge
Bryant has little experience in criminal matters. Federal judges
also face complicated and challenging legal and factual issues. A
district court judge must make decisions in the courtroom during
trial that require a solid grounding in substantive and procedural
law and experience with juries.

As reported by the interviewees, the nominee, even after 8 years
on the court, has little experience to prepare her for this task due
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to her assignments as a presiding or administrative judge whose
principal role has been to move cases. In addition, a majority of
those interviewed raised concerns about her judicial temperament.

Most interviewees reported they found Judge Bryant formal, but
pleasant and cordial outside the courtroom. But when engaged in
court business, they said she was rigid, unbending, and unreason-
able in her adherence to scheduling and other trial issues, was im-
patient with lawyers, and was sometimes rude and inconsiderate to
lawyers and litigants.

I understand and took into account that trial lawyers like to con-
trol their docket and may not be fond of a judge who does not grant
continuances. But our Committee could not discount the number of
temperament complaints, ranging from arrogance, to rushing to
judgment, and being intractable in some instances, or being unable
to make up her mind in others.

It was particularly significant to the Committee that the tem-
perament concerns were expressed about her consistently from her
early days on the bench up until the present day.

A substantial majority of our committee, after reviewing my re-
port on the nominee, and based upon the number of complaints,
both of which are consistent through her years on the bench, found
the nominee “Not Qualified”.

Thank you, Senator, for inviting us to share our views with you.

[The prepared statement of Ms. Dodson appears as a submission
for the record.]

Senator SESSIONS. Thank you very much, Ms. Dodson. I think
those are valuable insights and I think it is a helpful role. I know
it is not pleasant to have to reach that decision, but I assume you
try to do that in an objective way. Some disagree. Obviously the
Senators from the State disagree, and the President disagreed. But
we value that report and I have no doubt that you did your best
to be fair in that evaluation.

Ms. DoDsoN. Thank you. We did, Senator, try to do our very best
to give a fair and impartial

Senator SESSIONS. I am biased in favor of litigators, myself. If
somebody has been in the courtroom and has not been placed in
jail for contempt or something and they have won the respect of
their colleagues, and they are a man of integrity, I think that is
an asset. If you lack that, I think there is less ability to know.
Thank you so much.

I would call the next panel. Mr. McDuff had to go catch a flight.
We will make his testimony a part of the record.

[The prepared statement of Mr. McDuff appears as a submission
for the record.]

Senator SESSIONS. If we could get started. Well, this is a good
panel. It is good to see my former colleague, Mr. Blumenthal, as
Attorney General. You are still Attorney General.

Mr. BLUMENTHAL. I am still Attorney General, Senator. Thank
you.

Senator SESSIONS. Yes. If you would stand, we will administer
the oath for each of you.

[Whereupon, the witnesses were duly sworn.]

Senator SESSIONS. Please be seated.
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So we had an interesting panel. I apologize for having to put you
through that. But it is a matter that continues to bubble up on
these evaluations. Most of the time I think things go well. On this
one, we have had some conflict.

Mr. Blumenthal, I know you have to leave right away. If the oth-
ers do not mind, I would be pleased to have you speak first. You
serve as the Attorney General. You are an Honors graduate from
Harvard, Phi Beta Kappa. You got your law degree from Yale. You
clerked for Justice Harry Blackmun.

I did not know all of this stuff about you. I am not surprised, but
I did not know it. You are volunteer counsel for the NAACP Legal
Defense Fund, and were elected in 1990 as Attorney General for
Connecticut. We would be glad to hear from you.

STATEMENT OF HON. RICHARD BLUMENTHAL, ATTORNEY
GENERAL, STATE OF CONNECTICUT, HARTFORD, CON-
NECTICUT

Mr. BLUMENTHAL. Thank you very much, Senator. I am honored
to be with one of my former colleagues—in fact, two of my former
colleagues, because the Senator from Texas also was one of our
brethren.

I am honored to be before this Committee again, truly honored,
as I always am, to be before the Judiciary Committee. I want to
thank you and your staff for being so accommodating. I do apolo-
gize that I will be leaving, with the Chair’s permission, when I fin-
ish my remarks. I thank my colleagues today for their indulgence
as well.

Let me just say, I have found that this session has been enor-
mously illuminating and enlightening, because I think that your
questioning and the questioning that has occurred has really elic-
ited some very insightful information, some very profoundly impor-
tant information about the process and about the need for some
checks and balances on the ABA rating system. In my testimony—
and I hope the Committee may accept my testimony in full and
make it part of the record.

Senator SESSIONS. We will make it a part of the record.

Mr. BLUMENTHAL. Thank you.

[The prepared statement of Mr. Blumenthal appears as a sub-
mission for the record.]

Mr. BLUMENTHAL. I make reference to the fallacies of using
anonymous, unidentified, unnamed sources, the lack of account-
ability, the lack of transparency in that process. It applies with
special force to Judge Bryant.

Let me just say, among those academic qualifications that you
mentioned, I am most proud of having tried cases for 30 years as
U.S. Attorney. As State Attorney General, I still try and argue
cases. I have appeared before Judge Bryant, as have my staff, fre-
quently, constantly, continuously.

Senator SESSIONS. You have personally appeared before her?

Mr. BLUMENTHAL. I have, indeed. I have, indeed.

So I am speaking here from personal experience, as well as the
experience of my staff in saying that she is eminently qualified.
She has superb qualifications of intellect and integrity and tem-
perament.
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Let me be very blunt. As Senator Lieberman told this Com-
mittee, she reduced the backlog in her court, one of the busiest in
the State, by 25 percent. No judge accomplishes that task without
setting deadlines, disciplining lawyers when they fail to meet those
deadlines, insisting on timely briefs and preparation, being strong-
minded and strong-willed, and imposing the kind of high standards
th(zilt we all would expect of a State court judge and a Federal court
judge.

I must disagree strongly, although I have great respect for the
previous panel and for the work they do, and the immense amount
of time and dedication that they haven given to this process. I dis-
agree strongly that she lacks the experience.

In fact, on the contrary, she has precisely the experience that we
would seek in a district court judge, which is to move cases with
intellect, insight, faith to legal principle and to the interests of the
litigants.

I say in my testimony at greater length why I feel she has many
of the qualities that you and I—and I have deep respect for your
own experience in the trenches, so to speak—would hope to have
in a judge trying our case, which is not only scholarship, but also
common sense, good humor, balance, patience, and a sense of what
is important in life.

So I think she conducts herself, on and off the bench, with grace,
dignity, and a sense of both compassion and conviction that are
among the highest standards that this Committee would expect.

I thank you very much, Senator, for giving me this opportunity
to be before you, and for your own dedication in spending the long
hours you did today on this committee. Thank you.

Senator SESSIONS. Thank you. I did not exactly think I would be
the only one here at this hour.

[Laughter.]

But it has been an important hearing. I know Senator Specter
just could not stay. I think it was important to go forward.

Thank you for your insight. You are so well-respected among
your colleagues. The fact that you and your assistants appear be-
fore her on a regular basis and that you have that opinion, I think,
is very valuable to the committee, I really do. If you have to leave,
we certainly understand and we thank you for your testimony.

Mr. BLUMENTHAL. Thank you, Senator. Thank you. I hope to be
back. Thank you.

Senator SESSIONS. Let me see. We will try to go in the order that
I believe was on the list here.

Justice Anderson presided over cases where Mr. Wallace liti-
gated, sat as opposing counsel in other cases, and now has worked
alongside him in a law firm for over a decade.

You received your undergraduate degree at Tugaloo College in
1964, your law degree from the Mississippi School of Law.

Justice ANDERSON. No, Ole Miss.

Senator SESSIONS. It is Ole Miss?

Justice ANDERSON. University of Mississippi.

Senator SESSIONS. All right. You were an advocate counsel for
the NAACP Legal Defense and Education Fund from 1967 to 1975,
and you began your judicial career in 1976. You were the first Afri-
can-American to serve on the Mississippi Supreme Court.
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After leaving the bench, you accepted a position at Phelps Dun-
bar. You are past Chairman of the Rhodes Scholarship Selection
Committee, a member of the 100 Black Men of Jackson, the Amer-
ican Bar Association, and a former president of the Mississippi Bar
Association.

So we would be delighted to hear from you at this time.

STATEMENT OF REUBEN ANDERSON, PARTNER, PHELPS
DUNBAR LLP, JACKSON, MISSISSIPPI

Justice ANDERSON. You have got three lawyers here from Mis-
sissippi who have got an 8:00 flight, so I will not consume a whole
lot of time here, Mr. Chairman.

Senator SESSIONS. You do not have much.

Justice ANDERSON. Let me say that I have sat here most of the
afternoon and heard all of the testimony, and the conclusion of the
ABA is that Mike Wallace is a brilliant lawyer, he is talented, he
has much integrity, but they raise some questions about his judi-
cial temperament.

The case that they talked about, the Claiborne County case, 1
was on the Mississippi Supreme Court when that case was argued.
That was the first time I was ever exposed to Mr. Wallace. He is
a brilliant and talented lawyer. That was one of the reasons I
joined the Phelps Dunbar law firm, is because he was there. In-
stead of going to the library, I could go to him.

Senator SESSIONS. It is always good to have that kind of lawyer
in the firm.

Justice ANDERSON. Yes. With that aside, I have observed him in
every capacity since I have been with Phelps Dunbar for 15 years.
I have tried cases with him. I have visited in his home, he has vis-
ited in mine. I know his family well.

There is no aspect of him that I have any problems with. Issues
of bias and prejudice, that is not a part of Mike Wallace. Being con-
cerned about the poor, he is. He is an honorable man. He will make
an excellent judge. I can say this without any reservations.

I say that because I have spent the time with him. Very few
weeks go by that he and I are not in contact with each other. We
work on many cases, and over the years we have probably worked
on 30 or 40 cases together.

I have spent as long as 6 weeks in the courtroom with him. I can
say that I recommend him. I do not agree with a whole lot that our
President does, but this is one smart thing that he has done, and
that is recommending Mike Wallace to the Fifth Circuit Court of
Appeals.

Thank you, Mr. Chairman.

[The prepared statement of Justice Anderson appears as a sub-
mission for the record.]

Senator SESSIONS. Thank you very much. I know those are valu-
able comments and perspective that you bring.

If you need to go, I will ask this one question. You were in Mis-
sissippi during the transition. It was driven by the Voting Rights
Act and the civil rights movement. We have a new South today. It
is not perfect, but it is in many ways, I guess remarkable.

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00139 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC



VerDate Oct 09 2002

132

But do you feel like Mr. Wallace in any way has opposed the fun-
damental racial progress that has been made, in your observation
of his law practice and his association with you?

Justice ANDERSON. I joined Phelps Dunbar in 1991, and I was
the first African-American lawyer there. We have more African-
American lawyers at that law firm than any law firm in Mis-
sissippi. In fact, we have more African-Americans in our law firm
proportionately than any law firm, that is, our regional law firm.

Mike has mentored our African-American lawyers. He has taken
an interest in it. He knows how important it is to our law firm and
to the State. There has been no occasion that anybody in our office
has ever expressed any reservations with regards to race.

Senator SESSIONS. Justice Anderson, can you understand that
maybe some lawyers who litigated against him in important civil
rights cases, that they might have a misimpression of him because
he aggressively advocated the Republican Party views in some of
those cases?

Justice ANDERSON. Senator, if you saw him today, you can see he
is abrasive, he is aggressive, but he never talks out of both sides
of his mouth. You know where he stands at all times. That is the
kind of individual that makes a good judge, you know where they
stand. He would not be adverse to any segment of this society.

Senator SESSIONS. Thank you very much.

Mr. Welch. W. Scott Welch, IIT got his B.A. from the University
of the South, with Honors, and his J.D. from the University of Mis-
sissippi, with distinction. He served as Assistant Staff Judge Advo-
cate in the Air Force, and moved home to Jackson in 1967.

You have practiced law for 40 years. You are a partner and a
shareholder with the firm of Baker, Donaldson, Bearman, Caldwell
& Berkowitz. You concentrate in civil litigation.

You are the past president of the Mississippi Bar, president of
the American Board of Trial Advocates, and former Mississippi del-
egate to the American Bar Association House of Delegates from
2001 until this year, and you currently serve on the ABA’s Board
of Governors.

Mr. Welch, we are glad to hear from you.

STATEMENT OF W. SCOTT WELCH, III, SHAREHOLDER, BAKER,
DONELSON, BEARMAN, CALDWELL & BERKOWITZ, JACKSON,
MISSISSIPPI

Mr. WELCH. Thank you, Senator. I appreciate the opportunity to
be here. I will likely be even more brief than Justice Anderson.

You have my testimony, which I understand will be part of the
record. I would like to say just about three things, very briefly,
which may not be highlighted in my written testimony.

One, is a remark was made that there needs to be some checks
and balances on this problem of anonymity in the ABA process and
the opportunity of the nominee to refute that. I submit to you that
the check and balance exists, it has just been ignored in this in-
stance by the ABA.

The Backgrounder that has been referred to by the members of
the Committee who have testified here today and in their written
testimony specifically says, “If the nominee does not have the op-
portunity to rebut certain adverse comments because they cannot
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be disclosed without breaching confidentiality, the investigator will
not use those comments in writing the formal report and the Com-
mittee will not consider them in its evaluation.”

That is diametrically opposed to what has been done in this case.
They have not revealed the comments because they properly could
not breach confidentiality, but they have ignored the part of the
Backgrounder that says the investigator will not use those com-
ments and the Committee will not rely on them. That is all that
is before this Committee this afternoon.

The man has the task of trying to refute other people’s opinions
about him. Confidentiality does not play a role in that aspect of
this process. Confidentiality is for when I tell the investigator, you
may not know it anyplace else, but Mr. Wallace had a conviction
for this, that, or the other.

You may not be able to find it anywhere else, but Mr. Wallace’s
grades at Harvard University were not obtained in a proper man-
ner, he cheated on exams. Those are things that can be verified,
as you have alluded to earlier.

The process that the ABA has had the checks and balances in
it. They simply ignored it in this instance. I would urge this Com-
mittee that it not ignore it. I would urge this Committee that it not
ignore the role of Mr. Tober in the Committee process. You have
been asked about that, and it is mentioned in my testimony in a
parenthetical reference where I am not comfortable leaving it.

Mr. Tober’s role in the Committee process—not their delibera-
tions, not voting on their recommendation to the committee—is
that he served as chair of the Appointments Committee for the
ABA president, then Michael Greco, in determining who would be
appointed to the Standing Committee on the Federal Judiciary.

Mississippi asked for a seat on that Committee from the Fifth
Circuit that we have not had for 34 years, and for some reason we
were not given that seat this time even though it was time.

Senator SESSIONS. Wait a minute. Just to follow that up.

Mr. WELCH. I made application to be appointed to that Com-
mittee because, among other things, the State of Mississippi has
not had the Fifth Circuit designated seat on that Committee since
1974, and we thought it was time.

Senator SESSIONS. So Mr. Tober, who has had a fairly aggressive
run-in with Mr. Wallace years ago over the Legal Services Corpora-
tion, he is the person that made the recommendation to the Presi-
dent about who would serve on the committee.

Mr. WELCH. He was the chair of a Committee that made rec-
ommendations and reviewed all of the applications by members of
the ABA to be appointed.

Now, I was not there. I do not know what was discussed. I am
a supporter of ABA. I am proud to be a member of the ABA. I am
proud of the role I have in the leadership of the ABA. I am proud
to take the debate to the floor of the ABA on occasion. Generally
I lose, but I am proud to take it there, nonetheless.

The final thing I would say, is I was interviewed by Mr. Hopkins
and Mr. Hayward. I was asked by Mr. Hopkins, would you have
any reluctance in representing a minority or a poor person in a
hearing before the nominee? Would you be concerned you could not
get a fair hearing?
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My answer to Mr. Hopkins, which I did not ask for any confiden-
tiality on and I am happy to share, is that I have enough con-
fidence in Mike Wallace’s abilities to be a judge of the Court of Ap-
peals of the Fifth Circuit, my circuit, that I would represent Mr.
Tober and Mr. Greco in a hearing before Mike Wallace and I would
have every confidence that I would get a fair hearing, they would
get a fair hearing, and they would have a case that would be de-
cided in accordance with the law. That is all.

[The prepared statement of Mr. Welch appears as a submission
for the record.]

Senator SESSIONS. Thank you very much, Mr. Welch.

Is it Judge Rhodes?

Mr. RHODES. Just Carroll.

Senator SESSIONS. You need to take that sign home that says
“judge” on it. You surely may. Thank you very much. Sorry to keep
you so late.

You got your undergraduate degree from Milsaps College, a fine
school, and a J.D. from the University of Mississippi School of Law.
You served in the Air Force and began practicing law with Central
Mississippi Legal Services in Hazlehurst. You left Mississippi Legal
Services in 1979 and established a solo practice.

You have served as a municipal court judge for Hazlehurst. Then
from 1993 to 1994, you were a partner with Priester, Priester &
Rhodes. In your current position, you practice civil and criminal
law, with an emphasis on civil rights and personal injury law.

Mr. Rhodes, we are delighted to hear from you.

STATEMENT OF CARROLL RHODES, ATTORNEY AT LAW,
HAZLEHURST, MISSISSIPPI

Mr. RHODES. Thank you, Mr. Chairman. I, too, have to catch a
plane. I have submitted written testimony. May I ask that the
written testimony be made a part of the record?

Senator SESSIONS. We will make that a part of the record.

[The prepared statement of Mr. Rhodes appears as a submission
for the record.]

Mr. RHODES. Also, Mr. Rob McDuff, who was supposed to be here
as well, he had to catch a plane. He had submitted written testi-
mony.

Senator SESSIONS. Yes. And we will make his part of the record.

Mr. RHODES. Thank you. He had asked me if I would ask you to
make it a part of the record.

I testify today on behalf of two organizations, primarily, the Mis-
sissippi State Conference of the NAACP and the Magnolia Bar As-
sociation. The Magnolia Bar Association is an association of pri-
marily African-American lawyers in the State of Mississippi. Both
the Mississippi Conference of the NAACP and the Magnolia Bar
are opposed to Mr. Wallace’s nomination.

As a threshold matter, they are opposed to the nomination be-
cause of diversity. There are 14 active and senior District Court
judges in Mississippi. Of that 14, only one is black. There are two
appellate court judges from the State of Mississippi to the Fifth
Circuit Court of Appeals, neither one black.

President Bush has submitted eight nominations for the Federal
bench in Mississippi, not one has been black. But Mississippi has
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a black population, higher than any other State in the Nation, 36.5
percent. One of the reasons we oppose Mr. Wallace’s nomination is
because of a lack of diversity on the Federal bench.

Mr. Wallace’s record is well known to the NAACP and to the
Magnolia Bar Association. In 1983, the NAACP opposed Mr. Wal-
lace’s nomination to the board of Legal Services Corporation, and
they cited his opposition to the Voting Rights Act and his support
of tax-exemption for racially discriminatory schools.

Mr. Wallace’s actions while serving on the Legal Services board
warrant the Senate’s serious review of his nomination to this Fed-
eral bench. The primary reason is that we believe that Mr. Wallace
is insensitive to poor Americans. I am not talking about
Hondurans, but we are talking about poor people in America, pri-
marily, within the Fifth Circuit Court of Appeals.

Mr. Wallace advocated principles and practices directly contrary
to the goals of the programs he was appointed to oversee while he
was chair of the board. He had advocated that the board was un-
constitutional and reduced the budgets of the board.

He advocated that Legal Services should not represent people in
certain types of cases—fee-generating cases, supposedly—cases like
voting rights cases and other civil rights cases.

However, once the Legal Services Corporation stopped rep-
resenting people in so-called fee-generating cases, then poor people
in Mississippi were left without lawyers. For black and white resi-
dents in Mississippi, many poor families paid usurious interest
rates on consumer loans for household furniture until Legal Serv-
ices lawyers successfully challenged the practice and forced credi-
tors to comply with the Truth in Lending Act.

Black voters in small towns like Woodville, Centerville, and
Wickerson County, Mississippi were unable to elect black rep-
resentatives of their choice to city government and to county gov-
ernment until the Legal Services Corporation, Southwest Mis-
sissippi Legal Services, and blacks in North Mississippi, in Oxford,
Greenwood, and other areas in the Mississippi North and Delta,
were unable to elect blacks to governmental positions there until
the North Mississippi Rural Legal Services stepped in and rep-
resented black plaintiffs, along with the NAACP, the Legal Defense
and Educational Fund, and the Lawyers’ Committee for Civil
Rights Under Law, and lawyers in private practice such as Rob
McDuff, Ellis Turnich, Debra MacDonald, Wilber Cologne, Victor
Mateer, and myself.

So Legal Services did play an important role in providing rep-
resentation to poor people in Mississippi on a variety of cases until
Mr. Wallace’s policies were implemented, cutting back the role that
Legal Service would play. Because of his role, poor people did suf-
fer. There was a void there. There were no lawyers who stepped
up to fill the void.

There were a few lawyers who tried to do what we could, but our
resources were limited. Once the Legal Services program stopped
representing people in a lot of these areas, then many poor people
were left without representation.

As far as the remainder of my testimony, since I have to catch
a flight, I would rely on the remainder of the written testimony
that I have submitted.
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I would add that I have known Mr. Wallace for 20 years. He has
been pleasant and cordial to me in the times I have encountered
him, both in court and outside of court. But I also know that he
has advocated positions that went beyond the bounds of zealous ad-
vocacy and zealous representation of clients.

I would be uncomfortable if Mr. Wallace was on the bench and
having certain types of cases being decided by him. I have been in-
volved in voting rights cases where Mr. Wallace has advocated that
courts do not need to draw black majority districts for interim elec-
tions, instead, just draw square districts.

Start at the top of Mississippi and draw square districts all the
way down the State and do not give any consideration to whether
the district is majority black or majority white.

In doing that, you are talking about possibly turning the clock
back to a time in Mississippi that we do not really want to go back
to. Mr. Wallace has advocated at-large methods of elections and
court, after court, after court has struck down those as being ra-
cially discriminatory in Mississippi.

I would just feel uncomfortable, on certain types of voting rights
cases, of taking those in front of Mr. Wallace because I think his
personal views would interfere more so than his advocacy as an at-
torney.

Thank you. If you have any questions, I will try to answer them.

Senator SESSIONS. Well, I will not keep you. The Voting Rights
Act was an event that I think empowered African-Americans in the
South. I do not deny that. But it does remain a fact today that a
county that has no history of discrimination still has to get ap-
proval from the Department of Justice to move a voting place from
the schoolhouse across the street. So, there are a lot of things that
people have expressed concerns about.

The at-large districts and those issues have been litigated hard.
I think the law is settling pretty clearly now, but I think you would
agree that a number of African-Americans are concerned about
super-minority districts, whether they might be better off having
votes in two or three districts instead of putting all those in one.

So there are a lot of discussions about exactly what the right
thing to do is in creating a colorblind society that I think we all
favor. So we thank you for your comments. We thank you for com-
ing up here. I hope you do not miss your flight.

We will keep this record open for 1 week for any further informa-
tion that people would like to submit. If there is nothing else to
come before us, we are adjourned.

[Whereupon, at 7:22 p.m. the hearing was adjourned.]

[Questions and answers and submissions for the record follow.]
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QUESTIONS AND ANSWERS

Responses
to

Questions for Kim Askew
Standing Committee on Federal Judiciary
American Bar Association

Submitted by Senator Patrick Leahy

Concerning
Nominations Hearing
September 26, 2006

You testified that many of the judges and lawyers you interviewed in course
of your review of Mr. Wallace’s nomination expressed grave concerns
regarding his judicial temperament. For example, many of those you
interviewed made adverse comments regarding Mr, Wallace’s lack of a
commitment to equal justice, saying, if Mr. Wallace were confirmed, “[t]he
poor may be in trouble,” and ‘“the civil rights laws might be trumped.”
Others you interviewed said Mr. Wallace would turn “back the clock in
Mississippi on issues related to race relations,” and “[i]t will be like 1965, not
2006.” '

You also testified that many of the lawyers and judges you interviewed
described Mr. Wallace’s inability to have an “open mind.” For example,
those interviewed described Mr. Wallace as “narrow-minded in his views,”
“lacking in tolerance,” and “locked into a point of view — his,” and not open
to the position of others. You also testified that adverse comments were
made about Mr. Wallace’s potential for bias. For example, some of those
interviewed stated that he “may not follow the law,” he might not follow
precedent or could “ignore the law if he disagreed with it,” and that he had
an agenda to “destroy the Voting Rights Act, [and] other civil rights laws,”
and “the law would not get in the way.”

From your testimony, I understand that the adverse comments I have just

. recounted relate to your assessment of a nominee’s judicial temperament. In

contrast, those interviewed by the ABA gave Mr. Wallace the highest marks
for professional competence and integrity.

Why did the concerns that were raised about Mr. Wallace’s temperament
lead you to recommend that the Committee find that he was not qualified,
despite positive comments about his competence and integrity? How serious
were these concerns about temperament? ’

22
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Answer to Question No. 1

As set forth in my written testimony, the concerns regarding Mr. Wallace’s
judicial temperament were pervasive and of such gravity that they ultimately led me to
recommend that the Committee rate him "Not Qualified." My recommendation was
based on several factors.

First, the concerns regarding judicial temperament were not isolated, infrequent,
or expressed by only a few members of the legal community, nor were they confined to a
particular time period. While many in the legal community believed Mr. Wallace
possessed the appropriate temperament for the federal bench, over one-third of the 69
lawyers and judges whom 1 interviewed raised judicial temperament as an issue. [t is
highly significant that so many lawyers and judges raised this issue. To have one-third of
the lawyers and judges interviewed raise serious concerns about judicial temperament is
quite unusual, especially for a nominee to the federal appeliate bench. I understand that a
similarly large number of lawyers raised concerns in the supplemental evaluation that
took place in September 2006. The Committee obtains adverse comments on a nominee’s
temperament from time to time, but rarely from one-third of the lawyers and judges
whom we interview.

Second, the nature of the concerns raised regarding Mr. Wallace's judicial
temperament was important to my evaluation. In Mr. Wallace’s case, serious questions
were raised regarding his judicial temperament, defined in our Backgrounder as
"compassion, decisiveness, open-mindedness, courtesy, patience, freedom from bias and
commitment to equal justice under the law.” As I testified before your Committee, the
only aspect of temperament that was not raised as an issue was decisiveness.

In addition to significant concerns on so many aspects of temperament, the
adverse comments regarding Mr. Wallace's judicial temperament went to the very
essence of what it means to be a fair and impartial judge in our system of justice.
Concerns were raised regarding whether Mr. Wallace would follow the law or prejudge
issues. Lawyers and judges expressed concern that Mr. Wallace might ignore precedents
with which he disagreed. They noted that his advocacy in certain cases had crossed the
line between zealous advocacy and espousing his personal beliefs. Some questioned

whether he had an undisclosed agenda in seeking the bench. Many concluded that while
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Mr. Wallace was a fine advocate, he likely would not easily transition to being a judge,
and many questioned whether he would ever be a fair and impartial judge. Issues were
raised regarding his compassion and whether he would be open to all views,

Third, the concerns on temperament were expressed by members of the legal
community who were well acquainted with Mr. Wallace. These were lawyers who had
litigated cases with and against him. Judges who gave adverse comments had presided
over cases or had personally followed Mr. Wallace’s actions in particular cases. They
knew him. They had specific examples from the cases they handled. They were not
passing on rumor or hearsay, but concerns based upon their personal experiences with
Mr. Wallace as a lawyer. As they talked about their experiences with Mr. Wallace and
the positions he had taken in cases, it was very clear to me that these lawyers and judges
raised legitimate concerns.

1 carefully questioned the lawyers and judges who raised concerns on
temperament. I asked detailed questions. 1 asked for corroborating information, such as
published cases and the names of other lawyers or members of the legal community who
could further address these concerns. In each instance, 1 followed up to ascertain whether
the concerns raised could be corroborated. 1 took detailed notes on each of these
interviews so that each Committee member would have as much information as possible
in evaluating the temperament issue. [ interviewed some lawyers and judges on more
than one occasion because 1 endeavored to obtain as much information as possible
concerning the underlying basis for their concerns.

Fourth, concerns with respect to Mr. Wallace's judicial temperament were raised
by a cross-section of the legal community. As I discussed in my testimony, 1 talked to
numerous lawyers and judges who knew Mr. Wallace from all over the State of
Mississippi. They practiced in various settings and had engaged in many different types
of interactions with Mr. Wallace over the years. 1 spoke with big- and small-firm
lawyers, bar leaders, and judges on state and federal courts. The adverse comments did
not just come from minority lawyers or lawyers engaged in civil rights practice, instead,
the concerns came from lawyers and judges who represented a cross-section of the legal

community.
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Importantly, many of the lawyers who provided adverse comments described
themselves as friends or professional colleagues of Mr. Wallace. Some had known him
all of his life. Some expressed remorse about having to share their concerns but believed
their duty to the legal system required them to do so. Some lawyers and judges raised
concerns on judicial temperament even though they stated that they shared the same
political philosophy as Mr. Wallace. There was no question in my mind that the lawyers
and judges who raised judicial temperament issues did so honestly, not to advance a

particular agenda.

2. Despite the fact that all four of the reviewers assessing Mr. Wallace’s
qualifications found that he possessed the “highest professional competence”
and “solid” integrity to serve on the bench, not one of the 21 members of the
ABA’s standing committee has found him to be qualified. How typical is it
for judges and lawyers you interview about a nominee to express the kinds of
concerns about a nominee that have been raised about Mr. Wallace’s
temperament, ability to be free from bias, and attitude toward civil rights
and legal services for the poor? Would you characterize the large number of
significant concerns raised by those you interviewed as unusual for a judicial
nomiuee?

Answer to Question No. 2

Our Committee members have conducted numerous evaluations and have rated
hundreds of nominees to the bench. Because of the significant concerns raised about Mr.
Wallace's temperament, the Committee Chairs over the years appointed four very
experienced former Committee members to conduct additional evaluations. Mr.
Hayward, for example, who was the second evaluator in the May 2006 evaluation,
formerly chaired the Committee and participated in the ratings of over 500 nominees to
the federal bench. The evaluations of Mr. Wallace conducted by these members identified
the same types of concerns about his judicial temperament that I had received during the
interviews that I conducted.

Based on the collective experience of the Standing Committee, and as noted in the
response to Question 1, it is extremely rare for a nominee to a federal appellate court to

have so many adverse comments raised regarding his temperament.
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State of Connecticut

RICHARD BLUMENTHAL
ATTORNEY GENERAL

: Octolgg'ri%?a%%

The Honorable Arlen Specter, Chait
Senate Judiciary Commitiee

224 Dirksen Senate Office Building
Washington, D C. 20510

ATTN: Bart Huefher
Dear Senator Specter:

1 am writing in response to your letter requesting a response to a written question
submmitted by United States Senator John Cornyn regarding the nomination heating for Vanessa
Bryant.

Question: Please amplify your opinion concerning the flaws in the ABA Standing
Committee’s investigation, evaluation and rating procedures. How should
the Senate Judiciary Conumittee weigh anonymous criticisms?

I appreciate the 10le and expertise of the American Bar Association in reviewing
candidates for federal judgeship Although the ABA process may be generally fair and impartial,
Tam troubled by the ABA’s reliance on anonymous information. Such information places the
nominee at a significant disadvantage because the nominee cannot -- to paraphrase the United
States Constitutional guarantee -- confront his or her accusers.

A federal judge has enormous legal authority and serves a lifetime appointment. The
ABA, and most importantly the Senate Judiciary Committee, must examine very closely each
nominee’s qualifications Typically, there exists sufficient, documented information about a
nominee’s experience and conduct that neither the ABA nor the Senate Judiciary Committee
should have to 1ely on information fiom anonymous sources.

I have even greater concemn with the credibility of anonymous sources when those
sources are used as evidence for a subjective characteristic such as judicial temperament A
nominee is placed in the extremely difficult position of proving a very amoiphous negative, eg
that the nominee has not conducted himself or hesself in a manner that is inappropriate fora
federal judge. It is also impossible for the nominee to prove that the unknown sow ces of the
information are biased ot wrong.
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The Honoiable Arlen Spectex, Chair
Senate Judiciary Committee
October 26, 2006

Page 2

T urge the Senate Judiciary Commitiee o only consider anonymous criticisms when such
criticisms can be verified fiom other somrces. If such criticisms cannot be independently
verified, they should be accorded no weight.

Senator Specter, 1 appreciate the opportunity to testify at the nomination heating of
Vanessa Biyant. 1hope this letter sufficiently answers Senator John Coinyn’s question.

Please contact me if you need further information.

Very truly yours,

ML

RICHARD BLUMENTHAL

RB/pas
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AMERICAN BAR ASSOCIATION Standing Committee on
Federal Judiciary
750 Fifteenth Street, N
Washington, DC 20005-1022
Facsimile: (202} 862-1762

The Honorable Arlen Specter, Chairman
Committee on the Judiciary
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Dear Chairman Specter:

ect Enclosed are the responses of the ABA Standing Committee on Federal
Judiciary to the questions posed by you and certain other Senate Judiciary

Ricinrd 1. Gray Committee Members following the September 26, 2006 hearing. We also have
g sent these responses to Barr Huefner in electronic format.
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Responses
to

Questions for Roberta B. Liebenberg
Standing Committee on Federal Judiciary
American Bar Association

Submitted by Senator Arlen Specter

Concerning
Nominations Hearing
September 26, 2006

As you know, I have expressed my concerns that the American Bar Association’s
methods for the evaluation of judicial nominees follow procedures that are both fair
to the nominees and useful to the Senate. I expressed my concerns in two letters to
your predecessor, Stephen Tober, and then-President of the ABA, Michael S. Greco.
The letters, dated June 22, 2006 and August 7, 2006, both requested you provide the
Committee with the materials on which your “not qualified” ratings of Mr. Wallace
and Judge Bryant are based. My second letter assured you that the Committee
would treat your reports in the same highly secure manner it presently treats FBI
reports. The letter also raised questions about the appearance of conflict with
respect to your review of Mr. Wallace. Both letters are appended to these questions.

1. My first letter received little meaningful response. Theodore Olson replied to
the second letter on your behalf. In a four page letter, Mr. Olson wrote that the
ABA “has taken seriously the matters [raised in my letters] and has carefully
reviewed its policies, procedures and practices for the evaluation of nominees fo
the federal judiciary. As a result, it has determined to make certain
modifications that we believe are responsive to your concerns...” (Emphasis
added.)

Ms. Liebenberg, in your testimony before the Committee, you had the following
exchange with Senator Cornyn:

Senator Cornyn. And you have changed your procedures?

Ms. Liecbenberg. No. I said we clarified our procedures to make
them --

Senator Cornyn. You clarified what you did, not clarified your
procedures for prospective application.

Ms. Liebenberg. Both. We have clarified our procedures. As the
ABA committee has done over the years, we continuously refine and
reexamine our procedures. In this instance —

Senator Cornyn. So you changed your procedures as a result of the
concerns that were raised in this letter?

Ms. Liebenberg. I do not believe I said "changed”. I am sorry,
Senator Cornyn. I said we have clarified those procedures to make
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sure that our procedures are known and understood to the nominees
and to the public.

Mr. Olson’s letter represents that you have made “modifications” to your

procedures, but you testified that you have merely “clarified” existing
procedures. Can you please comiment on this apparent inconsistency?

Answer to Question No. 1

As I explained during my testimony {pp. 125-26), over the years, the ABA
Standing Committee on Federal Judiciary ("Standing Committee") has continuously re-
examined and refined its procedures. As a result of the concerns expressed by Chairman
Specter in his letters to the Committee over the summer, the Standing Committee once
again re-examined its procedures. In my testimony, I explained that we had "clarified"
our practices and procedures. Mr. Olson's September 14, 2006 letter concludes by stating
that "T am grateful for Mr. O'Neill's assistance in discussing your concerns and
formulating clarifications to the SCEJ's policies, processes and practices to respond to
those concerns.” (p.4) Mr. Olson's letter used the terms “clarifications” and
"modifications” interchangeably. (Id. at pp. 1, 4). Likewise, when I used the term
"clarified," I was using that term synonymously with "modified" and meant that the
Standing Committee had modified its policies and procedures to address the Chairman's
concerns, and to ensure that these policies and procedures are known and understood by

nominees and the public.

2. Up to this point, the ABA has refused to provide its reports to the Committee,
despite my assurances that we will treat such reports in the same manner we
treat FBI reports. Please explain the basis for this refusal.

Answer to Question No. 2

Maintaining the confidentiality of the identities of interviewees is essential to the
Standing Committee's ability to perform meaningful peer-review-based evaluations of
Jjudicial nominees. If professional colleagues of the nominee could not be assured that
their participation in the Standing Committee's peer review evaluation process will be
kept strictly confidential, and not shared with anyone outside the Standing Committee,

the potential interviewees would likely remain silent, rather than risk public exposure and
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possible professional and personal retaliation by the nominee and the nominee’s
supporters. Indeed, interviewees have repeatedly insisted on an assurance of
confidentiality and explicitly stated that they would decline to be interviewed absent such
an assurance. This chilling effect on participation in the peer review evaluation process
would substantially impede the Standing Committee's ability to perform thorough and
candid evaluations of nominees’ professional qualifications.

Although the Standing Committee appreciates the Chairman’s expressed
willingness to afford the Standing Committee Reports the same treatment as FBI
background reports, we are convinced that even a limited disclosure of our internal
Reports to anyone outside our Committee would deter interviewees from being as
forthright with us as they otherwise would be. They would not speak with the same
candor to our Committee, thus depriving us of important information about the
professional qualifications of nominees. In fact, a number of interviewees have advised
Committee members that they were more forthcoming in interviews with our Committee
than during their interviews with the FBI regarding a nominee because they were

concerned about the possibility of leaks with respect to FBI reports.

3. In your testimony, you mention asking those you interview whether their names
may be used in your internal reports. You added that “If individuals say that
they will not let us use their name, we do not consider their comments and they
are not included in our report.”

a. Is it therefore correct that all members of the ABA committee know the
sources of all adverse information in its internal reports?

b. Why do you believe that it is important for the members of your
committee to know the sources for the information on which they base
their votes for a rating?

¢. Why do you believe that your committee members cannot simply trust
the evaluating member’s judgment as to trustworthiness of an unnamed
source?

d. Why do you believe that the members of your committee are entitled to
the identity of those providing adverse information but the members of
the Judiciary Committee are not?

e. Your committee procedures allow almost as many people to see your
internal reports (at least the 15 committee members) as the Judiciary
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Committee would allow access (18 members and a handful of cleared
staff). The Judiciary Committee would insist on a much higher level of
security than presumably could be expected of your members, since we
would keep only one copy and it would reside at all times in a secure
room. Given all these restrictions, why do you believe individuals would
be willing to have their comments duplicated and circulated to all your
members, but chilled by the possibility that the Judiciary Committee
members would — under the strictest procedures - review them?

Answer to Question No. 3

(a)-(c) The Report prepared by an evaluator sets forth the identities of all
individuals who have provided comments regarding a nominee's professional
qualifications. The Report also provides the explanatory context for the comments made
by an individual, such as the degree of familianity with the nominee and the particular
case or other experiences that provide the underlying basis for the comments.

If an individual is unwilling to be identified in our Report, any comments by that
individual regarding the nominee are not considered by the evaluator in making his or her
recommendation, nor are such comments even included in the Report for consideration
by other Committee members. It is important for members of the Standing Committee to
know the identities of the sources of comments regarding nominees so that each member
can independently decide, based on his or her own judgment, how much weight to ascribe

to the particular comments and what rating to give to the nominee.

(d)-(e) For over 50 years, the Standing Committee has promised to maintain in
strict confidence the identities of persons who provide information regarding the
professional qualifications of nominees. It does not share this information with anyone
other than the 15 members of the Standing Committee, not even ABA officers or staff
members. That assurance of strict confidentiality is the cornerstone of the Committee's
peer review evaluation process, and is essential to its ability to obtain candid and
sensitive assessments of nominees from the judges, lawyers, and others whom it
interviews. Absent such an assurance, the Committee will be unable to obtain this
information and will therefore be unable to perform meaningful evaluations of the
professional qualifications of nominees. Over the years, countless interviewees have told

Committee members that they would be unwilling to provide information regarding a
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nominee's professional qualifications unless they were assured of strict confidentiality.
The Standing Committee would not be able to offer such assurances of confidentiality if

the Reports are no longer within the possession and control of the Standing Committee.

4. Mr. Olson’s letter promises that in the future, “the report by the [ABA]
submitted to the Judiciary Committee for public disclosure will not contain
unattributed quotations of adverse comments concerning the nominee. Instead,
the substance of such adverse comments will be summarized, while providing as
much specificity as possible. If requested by the Judiciary Committee, a non-
public version of the report containing such quotations, but not including the
identity of the source or information that would compromise the confidentiality
promised to the interviewee, will be submitted to the Judiciary Committee
Members and cleared staff, but will not be released publicly.”

I gather that “report” in this letter refers to your written testimony, not the
“informal report” and “formal report” referenced in your Backgrounder, which
I requested in my letters to the ABA. Please confirm or explain.

Answer to Question No. 4

You are correct that the word "report” used by Mr. Olson in the third complete
paragraph on page 3 of his September 14, 2006 letter to Chairman Specter refers to the

Standing Committee’s written testimony to the Judiciary Committee.

5. Both your Backgrounder and Mr. Olson’s letter continue to maintain that it is
the practice of the ABA to give nominees sufficient context concerning adverse
information so that they may meaningfully rebut charges against them.

a. At the recent hearing, both Mr. Wallace and Judge Bryant testified that
this had not been done in their evaluations. Please respond.

b. Judge Bryant testified that when she learned of the ABA rating, “I was so
stunned, that I called Mr. Tober, who informed me that I would learn of
the reasons for their decision at my confirmation hearing.” Do you
consider Mr. Tober’s response an appropriate one?

€. Mr. Wallace testified that the ABA did not contact a number of
individuals he suggested to the investigator, including at least one
prominent judge. Please explain why the ABA did not contact these
individuals.

Answer to Question No. 5
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(a) As set forth in the Backgrounder and Mr. Olson's September 14, 2006 letter, the
Committee members who conducted the interviews of Mr. Wallace and Judge Bryant
provided them with as much context for the adverse comments as reasonably possible,
consistent with the assurance of confidentiality previously given to the persons who had
made the comments. Using this information, the nominees were able to address and rebut
the adverse comments made about them.

In particular, during the interview of Judge Bryant, Ms. Dodson discussed with
her the principal concerns that had been raised by interviewees during the evaluation,
including: Judge Bryant's relationship with and treatment of lawyers, principally in two
venues, Hartford and Litchfield; her relationship with referees and with her staff; and
concemns about her unfamiliarity with various aspects of the law and concerns about her
lack of litigation and trial experience. Judge Bryant was afforded the opportunity to
address these concerns and provide any additional information she wished to offer.
(Sept. 26, 2006 Hearing Tr., p. 147).

Similarly, Ms. Askew testified at the September 26, 2006 Hearing that every
adverse comment about Mr. Wallace that was raised in her testimony "was discussed
with Mr. Wallace during [his] interview." (p. 106). To ensure thoroughness, Ms. Askew
prepared a written checklist for her reference so that she could provide Mr. Wallace with
both the adverse comments and as much of the underlying bases for those comments as
she could share with him, consistent with the Committee's promise of confidentiality to
the interviewees who had provided such comments.

Likewise, during the two-hour interview of Mr. Wallace conducted by Ms.
Bresnahan and Mr. Hopkins during their supplemental evaluation, they too "raised with
him adverse comments which had been made to [them], giving as much context as
possible, consistent with preserving the interviewee's request for confidentiality." (p.
128). Mr. Wallace was afforded the opportunity to rebut those comments. (p. 129).
Indeed, since one of the interviewees had agreed to waive confidentiality, Ms. Bresnahan
and Mr. Hopkins disclosed to Mr. Wallace the name of that person, his adverse
comments and the specific bases for those comments so Mr. Wallace could address and

rebut them. (p. 143).
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(b) Mr. Tober has advised me that when Judge Bryant called him, they had a very
brief conversation in which he told her that, while he was sympathetic to her concerns, he
was constrained to follow the procedures set forth in the Committee’'s Backgrounder. The
Backgrounder states that an explanation for a "Not Qualified” rating is provided by the
Committee Chair and the evaluator at the nominee's confirmation hearing.
(Backgrounder, p. 8). Further, he told Judge Bryant that it was his understanding that
Ms. Dodson had already reviewed with her during her interview the principal concerns
expressed by interviewees during the evaluation process. In addition, Mr. Tober
informed Judge Bryant that the Standing Committee would report its findings to the
Senate Judiciary Committee and that the Standing Committee's written testimony would

also be made available to her at that time.

(c) The Standing Committee evaluators contacted or attempted to contact each of the
individuals whom Mr. Wallace had suggested be contacted. At the interview of Mr.
Wallace conducted by Ms. Askew, he identified two persons who should be interviewed,
and those individuals had already been interviewed by Ms. Askew. Their comments
were included in the Report prepared by Ms. Askew. Mr. Wallace suggested to Ms.
Bresnahan and Mr. Hopkins that they call Judge Michael McConnell, and Mr. Wallace
acknowledged at the hearing that they did so. At Mr. Wallace's suggestion, a call also
was placed to Robert Bauer, but Mr. Bauer did not return the phone call. The comments
by Judge McConnell were included in the Report submitted to the members of the
Standing Committee before they voted on the rating in October 2006.

6. In Mr. Olson’s letter, it is reported that the ABA “has strengthened its recusal
procedures... From this point forward, no [ABA committee] Member, including
the Chair, will participate in the evaluation or vote on the rating of a nominee ‘in
any instance in which such member’s impartiality might reasonably be
questioned.”” (Emphasis original.)

a. In your testimony, you maintained that the Chair of the ABA committee
does not meaningfully “participate in either the evaluation or the rating”
of judicial nominees. Do you continue to maintain that the chair does not
participate in the evaluation or vote? If so, what is the meaning of the
recusal standard announced in the Olson letter?
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b. According to your Backgrounder, the informal reports prepared by your
investigator are not finalized and circulated until “the Chair is satisfied
with the quality and thoroughness of the investigation.” Do you consider
this meaningful participation in the evaluation?

c¢. I understand further that the Chair is often called upon to select who
leads an investigation and who conducts supplemental evaluations. Do
you consider this meaningful participation in the evaluation?

d. You stated that if you were in Mr. Wallace’s shoes, and being tried by
Mr. Tober, “there might be an issue with respect to impartiality.” Under
the standard announced by Mr. Olson’s letter, do you agree that Mr.
Tober should have recused himself from the evaluation of Mr. Wallace?

Answer to Question No. 6

(a) - (b) The Chair does not participate substantively in the evaluation of a
nominee. In particular, the Chair does not make any recommendation as to a rating to be
given to a nominee; does not vote on a rating for a nominee except in the rare
circumstances of a tie among the other 14 members; and does not tell the evaluators what
to ask or whom to interview. The Chair's review of an informal Report for "quality and
thoroughness” before it is circulated to the rest of the Committee does not entail
substantive revisions to the Report by the Chair. That review is to ensure that, among
other things, the requisite number of interviews were conducted, all disciplinary agencies
have been contacted, and a sufficient number of writing samples has been submitted by
the nominee or reviewed by the evaluator.

The Standing Committee's recusal standard, as set forth in the Backgrounder,
requires recusal of any member of the Committee if participation would give rise to the
appearance of impropriety or would otherwise be incompatible with the purposes served
and functions performed by the Standing Committee. The Standing Committee has
strengthened its recusal policy to make it explicit that it applies to the Chair, and that no
member, including the Chair, will participate in the work of the Committee in any

instance in which such member's impartiality might reasonably be questioned.

(c) The initial evaluation of a nominee is generally conducted by a current or former
Standing Committee member from the Circuit to which the nomination has been made.

If that Circuit member is unavailable for any reason, the evaluation is performed by a
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current member from a different Circuit or a former member of the Committee. A
supplemental evaluation is also generally conducted by the Standing Committee member
from the Circuit to which the nomination has been made. However, in certain
circumstances, another member of the Committee or a former member may be asked to
perform a supplemental evaluation. The Chair's selection of the current or former
Committee member to perform either an initial or supplemental evaluation does not
constitute "meaningful participation” in the evaluation or rating of the nominee. As
discussed above, the Chair does not make any recommendation as to a rating to be given
to a nominee; does not vote on a rating for a nominee except in the rare circumstances of
a tie among the other 14 members; and does not direct the evaluators as to what to ask or

whom to interview.

(d) I was responding to a hypothetical question by Senator Sessions that was
premised on standing trial for an offense with Mr. Tober serving as judge and making an
adjudication of guilt or innocence. That hypothetical situation is not analogous to Mr.
Tober's former role as Chair of the Committee. Mr. Wallace's rating was not determined
by Mr. Tober. He did not vote on Mr. Wallace's rating; did not make a recommendation
as to Mr. Wallace's rating; did not express his opinion of Mr. Wallace's professional
qualifications to Ms. Askew, Mr. Hayward or to the Committee; and did not direct Ms.

Askew or Mr. Hayward in their performance of their evaluations.

7. Mr. Olson’s letter states that, in the future, you will require an appointment of a
second investigator whenever the first investigator recommends a “not
qualified” rating. He writes, “The second investigator shall independently
evaluate the professional qualifications of the nominee and make his or her own
recommended rating.” (Emphasis Mr. Olson’s.)

a. Before the date of Mr. Olson’s letter, how unusual was the appointment
of a second investigator following an initial recommendation of “not
qualified”?

b. Does the quoted statement above envision a de novo independent review
or merely an independent review of materials and interviews already
gathered and conducted by the first reviewer?
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Answer to Question No. 7

(a) Before the date of Mr. Olson's letter, a second evaluator was usually, but not
always, appointed in situations where it became apparent during the evaluation process
that the original evaluator was likely to recommend a "Not Qualified" rating. Going
forward, it will be required that a second evaluator be appointed in every instance in
which it becomes apparent that the initial evaluator will recommend a “Not Qualified”

rating.

(b) The appointment of the second evaluator where the first evaluator recommends a
"Not Qualified" rating serves a dual purpose. First, the second evaluator performs a
cross-check of the thoroughness of the evaluation conducted by the first evaluator. In
addition, after carefully reviewing independently the materials and information prepared
by the first evaluator, as well as the nominee's responses to the public portion of the
Senate Judiciary Committee Questionnaire and the nominee's legal writings, the second
evaluator conducts whatever additional interviews or follow-up inquiries he or she deems
to be warranted. Thereafter, exercising his or her own independent judgment, the second
evaluator provides his or her own recommended rating to the Committee. After the
second evaluator completes his or her Report, both that Report and the Report prepared
by the first evaluator are sent together to the Committee members for their examination

and review.

8. In my second letter I requested that you conduct a de nove review of Mr.
Wallace. You merely conducted a supplemental review. Please state the basis
for your decision to ignore this request.

Answer to Question No. 8§

As set forth in the September 14, 2006 letter from Mr. Olson, a supplemental
evaluation of Mr. Wallace's professional qualifications was performed in accordance with
the Standing Committee's normal procedures, which provide for supplemental
evaluations of individuals whose nominations have been returned or withdrawn, and then

re-submitted by the President. The supplemental evaluation was conducted by two

10
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experienced former members of the Committee who had not served on the Standing

Committee when the evaluation of Mr. Wallace was conducted in the spring of 2006.

Given the timing of Mr. Wallace's hearing, the supplemental evaluation was conducted

on an expedited basis. Ms. Bresnahan and Mr. Hopkins interviewed 12 judges and

lawyers who had not been interviewed during the prior evaluation, and also re-
interviewed 15 judges and lawyers who had been interviewed during the prior evaluation
in the spring of 2006. In addition, they conducted their own lengthy interview of Mr.

Wallace. Based on their own supplemental evaluation, as well as all of the prior

evaluation materials pertaining to Mr. Wallace, Ms. Bresnahan and Mr. Hopkins made

their own independent recommendation about Mr. Wallace's rating, and the Standing

Committee, which had seven new members, likewise made its own new and independent

determination of Mr. Wallace's rating in October 2006. Thus, the supplemental

evaluation of Mr. Wallace's professional qualifications was as thorough and independent,
and as responsive to your request, as possible under the circumstances and time-
constraints.

9. Mr. Olson’s letter suggests that you will make public your procedures for
supplemental evaluations that occur when a candidate is renominated by the
President. It further states that the Chair of the ABA Committee will determine
what additional information might be “deem[ed] appropriate to ensure a
thorough review of the nominee’s professional qualifications.”

a. Given that your written testimony to the Committee states that it is your
“normal practice [] to conduct a supplemental evaluation of every
nominee whose nomination has been withdrawn or returned and
subsequently re-submitted by the President,” does this portion of Mr.
Olson’s letter reflect any meaningful modification in the way the ABA
evaluates renominations?

b. Do you consider the Chair’s power to determine what additional

information is deemed appropriate for review to constitute “meaningful
participation” in the evaluation of nominees?

11
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Answer to Question No. 9

(a) Mr. Olson's September 14, 2006 letter sets forth the intent of the Commmittee to
"make public” the procedures it has already been following with respect to supplemental
evaluations of every nominee whose nomination has been withdrawn or returned and
subsequently re-submitted by the President. (p. 3). Thus, nominees and the public will be
apprised of the procedures that have been employed by the Standing Committee, but that

had not previously been reduced to writing and circulated publicly in the Backgrounder.

(b) A supplemental evaluation occurs only after a nomination has been withdrawn or
returned and re-submitted by the President. In that situation, the evaluator(s) focuses
primarily on new information developed after the nominee's prior rating by the
Committee. However, the Chair may ask the evaluator(s) to seek additional information
relating to the time period before the new nomination, if necessary, to ensure that the
Comunittee has a thorough and complete record of the nominee's professional
qualifications. The Chair does not direct the evaluator as to whom to interview or what
to ask; does nof express an opinion as to what rating should be given to the nominee; and

does not vote on the rating to be given to the nominee (unless necessary to break a tie).
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Responses
to

Written Questions for Roberta Liebenberg
Submitted by Senator Patrick Leahy
October 3, 2006

1. For more than 50 years, the ABA has provided valuable nonpartisan
professional peer review of judicial nominations by conducting confidential
interviews with a diverse group of representatives from the legal profession
and others who are in a position to evaluate the nominee’s professional
qualifications. The ABA is a private voluntary association, and its ratings
are advisory ratings. Senators are firee to rely or not rely on the ABA’s
rating. Your unanimous rating of Michael Wallace as “not qualified” — the
first unanimous “not qualified” rating for a circuit court nominee since 1982
-- reinforces concerns with this nominee’s record shared by many others.
Some have chosen to focus on the ABA’s process rather than the serious
concerns expressed about the nominee’s record.

Please discuss the importance of using an objective peer review process to
produce a fair, thorough, and objective evaluation of a judicial nominee.
What kind of information are you able to provide to the Committee that we
could not obtain in our own investigation?

Answer to Question No. 1

In 1953, President Dwight D. Eisenhower asked the ABA to provide an objective,
nonpartisan review of the professional competence, integrity, and judicial temperament of
those who were being considered for a lifetime appointment to our federal court system.
While the Administration and the Senate might consider any factors that they,
respectively, deem relevant, President Eisenhower recognized the value of the insight
provided by those colleagues who had practiced law in the same community as
prospective nominees, and thus knew from first-hand experience their professional
qualifications.

Our peer-review evaluations are unique. The evaluation process entails
interviews of a broad cross-section of lawyers and judges with knowledge of the
nominee's professional qualifications. The Committee does not consider a nominee's
philosophy or ideology. Interviews are conducted of persons identified in the nominee's

responses to the public portion of the Senate Judiciary Committee Questionnaire; judges

13
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before whom the nominee has appeared; lawyers who have been co-counsel or opposing
counsel in cases handled by the nominee; and, if the nominee is a sitting judge, other
judges who have served with the nominec.

Another critically important aspect of our peer-review evaluation process is
confidentiality. Lawyers and judges and others interviewed know that they can be frank
and candid about their assessment of a nominee’s professional qualifications because
their identities will be held in strict confidence. Many of the lawyers who are
interviewed by the Committee may appear before the nominee if he or she is confirmed,
and judges who are interviewed may serve on the bench with the nominee or may be
subject to appellate review by the nominee, if the nominee is subsequently confirmed.
Therefore, the guarantee of confidentiality is critical to the willingness of interviewees to
provide candid and frank comments. Quite simply, people would not be as forthcoming
and candid in their assessments if they knew that their identities would be disclosed.

Comments that are considered by the Committee are not from anonymous
sources. When we ask someone for a candid assessment of a nominee, we ask whether
we can disclose his or her name in our Report, which is distributed only to members of
the Standing Committee. If an individual refuses to authorize disclosure of his or her
name, we do not consider that individual's comments, and those comments are not
included in the Report distributed to Committee members.

While confidentiality is the linchpin of our evaluation process, we are equally
committed to fairness to the nominee with respect to adverse comments. That is why,
when we meet with the nominee, we provide as much specificity and context as possible
about any adverse comments, consistent with the assurance of confidentiality to
interviewees, thus providing the nominee an opportunity to fully respond and suggest
appropriate further investigation or follow-up inquiries.

Significantly, Members of the Judiciary Committee, on both sides of the aisle,
have recognized that because of the guarantee of strict confidentiality, the Standing
Committee is able to obtain information from interviewees about the professional
qualifications of nominees that otherwise would not be divulged. In fact, members of the

Standing Committee have been repeatedly told by interviewees that they are more
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forthcoming with members of our Committee than in FBI interviews because of our

promise of confidentiality.

2. Some have leveled criticisms that the ABA’s evaluation of Mr. Wallace’s
nomination was tainted or biased, even though, as you have testified, the
ABA followed the same process it used to arrive at the “well qualified”
ratings given to now-Chief Justice Roberts and now-Justice Alito. Some have
alleged bias even though none of the 21 members of the ABA’s standing
Committee — Republicans or Democrats — who have reviewed Mr. Wallace’s
nomination found him to be qualified. What safeguards does the ABA have
in place to ensure that its process operates free of bias or conflicts of interest,
and were such safegnards utilized in the ABA’s investigatory process of Mr.
Wallace?

Answer to Question No. 2

The Standing Committee takes very seriously its responsibility to provide an
impartial evaluation of a nominee's professional qualifications. The Committee's
practices and procedures are structured to achieve this goal, and do not permit
consideration of political views or ideology. The Committee focuses on only three
criteria: professional competence, integrity, and potential for judicial temperament.

The Standing Committee is comprised of a Chair and 14 voting members who
represent each of the federal judicial Circuits (the Ninth Circuit has two members). The
members, except for the Chair, are appointed to three-year staggered terms.
Appointments are based on professional reputation and stature, and a member's political
affiliations and activities play no role in the appointment.

The Committee conducts its evaluations and makes its ratings independently,
without any input whatsoever from the ABA Board of Governors or the officers of the
ABA. In voting on a rating to be given a nominee, each member exercises his or her own
independent judgment.

The procedures used by the Committee in connection with the evaluations of Mr.,
Wallace were the exact same procedures that were utilized by the Committee with respect
to other evaluations it has conducted over the years, including the evaluations of Chief

Justice Roberts and Justice Alito.

15
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3. The ABA has overwhelmingly rated President Bush’s judicial nominees to be

qualified or well qualified. Last year and earlier this year, Republicans on
the Committee touted the “well qualified” ratings given to now-Chief Justice
Roberts and now-Justice Alito. In fact, it has been almost 25 years since the
ABA unanimously rated a circuit court nominee to be “not qualified.”

You have testified about the extensive peer review process used by the ABA
in evaluating Mr. Wallace’s nomination and told the Committee this is the
same process the ABA always follows when evaluating a nominee. Can you
provide some insight into why the outcome of Mr. Wallace’s evaluation was
so different from the 98% of President Bush’s nominee the ABA has rated
qualified or well-qualified?

Answer to Question No. 3

Since 1992, when Mr. Wallace was first considered for a position on the U.S.
Court of Appeals for the Fifth Circuit, he has been thoroughly and comprehensively
evaluated by our Committee. Over 120 judges and lawyers have been interviewed by
various Committee members. There have been a number of in-person interviews with
Mr. Wallace, totaling over 12 hours. In each of the interviews, he has been apprised of
adverse comments that had been made about him and the underlying context of those
comments, and afforded every opportunity to respond.

The concerns raised with our Committee about Mr. Wallace’s nomination focused
on the criterion of judicial temperament. That criterion is defined by our Committee as
cdmpassion, decisiveness, open-mindedness, courtesy, patience, freedom from bias, and
commitment to equal justice. These concerns were expressed by a broad cross-section of
judges and lawyers with different backgrounds and viewpoints. Many interviewees had
known Mr. Wallace for a long time and considered themselves his friends. Indeed,
during the September 26, 2006 hearing, one of the witnesses who testified in favor of the
nomination, Justice Reuben Anderson, acknowledged that "if you saw him today, you can
see he is abrasive, he is aggressive. . . ." (p. 160). A number of judges and lawyers who
were interviewed based their comments on their interactions with Mr. Wallace in a wide
variety of cases, including products liability, employment, commercial litigation, and
voting rights cases.

Serious issues were raised by Mr. Wallace's peers with respect to his open-

mindedness and commitment to equal justice. He was said to be rigid, arrogant, and not
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always tolerant of the views of others. A number of those interviewed expressed
concemms over whether he could be a fair and impartial judge, free from bias. Because of
concemns that arose out of the evaluation and to ensure fairess, Mr. Wallace’s
evaluations were very extensive and comprehensive. Significantly, in 2006, four separate
evaluators and twenty-one different voting members of the Committee unanimously
concluded that he was "Not Qualified” for a position on the United States Court of

Appeals.

4. Despite the fact that all four of the ABA’s reviewers who reviewed Mr.
Wallace’s qualifications found that he possessed the “highest professional
competence” and “solid” integrity to serve on the bench, not one of the 21
members of the ABA’s standing committee has found him to be qualified.
How typical is it for judges and lawyers you interview about a nominee to
express the kinds of concerns about 2 nominee that have been raised about
Mr. Wallace’s temperament, ability to be free from bias, and attitude
towards civil rights and legal services for the poor? Would you characterize
the large number of significant concerns raised by those you interviewed as
unusual for a judicial nominee?

Answer to Question 4
Both the naturc and the extent of the adverse comments about Mr. Wallace's
Jjudicial temperament were unusual. See also response by Ms. Askew to Question No. 2

by Senator Leahy.
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Responses
to
Questions for Roberta B. Liebenberg
Standing Committee on Federal Judiciary
American Bar Association

Submitted by Senator John Cornyn

Concerning
Nominations Hearing
September 26, 2006

Responding to Sen. Sessions’ questions about Stephen Tober’s role and possible
conflict of interest in the ABA Standing Committee’s evaluation of Michael Wallace,
Ms. Liebenberg stated during last week’s hearing that “[t]his is not a process where
Mr. Tober had any role whatsoever in the evaluation or in the vote.”

But in the testimony submitted by the Standing Committee on July 18, 2006, Mr.
Tober explains that—pursuant to Standing Committee’s rules—*“both the formal
report completed by Ms. Askew and the second report completed by Mr. Hayward
were reviewed by the Chair for thoroughness....” (July 18 ABA Testimony, at 5)

1. Is it correct that, as Chair of the Standing Committee, Mr, Tober had the power
to reject a report drafted by a Committee investigator as insufficient (or, to use
the Committee’s terms, lacked “thoroughness” or “quality”) such that the report
would not be circulated to the full Committee?

2. If, as Mr. Tober acknowledges, he possessed and exercised that power, would

you agree that his role—as the Standing Committee’s Chair—was to “oversee
the evaluations™?

Answers to Question Nos. 1-2

Mr. Tober informed me that he did not perform a substantive review of the
informal Reports prepared by Committee members during his tenure as Chair. Instead,
his review of informal Reports was procedural in nature, as he utilized a procedural
checklist to ensure that, among other things, all disciplinary agencies had been contacted,
the requisite number of interviews was conducted, and a sufficient number of writing

samples had been submitted and reviewed. Mr. Tober did not edit, delete, modify or add
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any substantive information or opinions to the informal Reports on Mr. Wallace, or to
any other informal Reports he processed during his tenure. His efforts to see that the
informal Reports were of sufficient "quality and thoroughness" were limited to this
procedural review. With respect to the informal Reports prepared by Ms. Askew and Mr.
Hayward regarding Mr. Wallace, Mr. Tober did not make any modifications to the
Reports, nor did he ask Ms. Askew and Mr. Hayward to take any further actions with
respect to their informal Reports before circulating them to the rest of the Committee.
Mr. Tober utilized the exact same procedures with those Reports that he had utilized with
respect to all of the informal Reports submitted to him during his tenure as Chair,

including those relating to Chief Justice Roberts and Justice Alito.

3. Would you agree that the Chair functions, in essence, as a “gatekeeper” of the
investigators’ reports for the entire Standing Committee?

4. Would you agree that this responsibility of the Chair is roughly analogous to the

gatekeeping function of a trial judge who must decide whether a jury is allowed
to hear or view certain evidence

Answers to Question Nos. 3-4

The role of the Chair with respect to the submission of Reports to the entire
Comumittee is not analogous to the "gatekeeper” role performed by a judge in a trial with
respect to the jury's consideration of expert and other evidence. Unlike in a trial context,
where the judge makes a substantive review of the proffered evidence before allowing it
to be presented to the jury and disallows certain evidence from being considered by the
jury, the Chair leaves it up to the members of the Committee to weigh and evaluate for
themselves all the information contained in a Report. As noted above, Mr. Tober simply
verified compliance with a procedural checklist before asking the evaluator to circulate

the Report to the Committee.

19

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00170 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC

39984.095



VerDate Oct 09 2002

163

One of the witnesses testifying in favor of Mr. Wallace’s confirmation, W. Scott
(“Scotty”) Welch of Jackson, Mississippi, served as State Delegate to the American
Bar Association House of Delegates from 2001 until the conclusion of the ABA’s
Annual Meeting in 2006, at which time he began a three-year term on the ABA’s
Board of Governors. In his prepared remarks, Mr. Welch states:

[I]t is clear that the prior ABA testimony to this Committee and
consequently its recommendation are based on information that
should not have been used by Ms. Askew in her report to the Standing
Committee, nor by the Committee in reaching its conclusion; becaunse
not one person who was critical of the nominee—even to the extent
that his appointment would undo progress in the important area of
civil rights—would waive his or her right to anonymity. Curiously,
the prior ABA testimony does not report any request to anyone to
waive the right to remain anonymous. By its testimony, the ABA
Standing Committee did not violate confidentiality of its sources, as
was its obligation; however, it is beyond speculation that it relied
upon those sources to reach and to attempt to justify its conclusions.
It thereby failed to follow the ABA policy it detailed to this
Committee. (Welch Prepared Testimony, at 5)

5. Please respond to Mr. Welch’s criticisms.

Answer to Question No. 5

Mr. Welch's criticisms reflect a fundamental misunderstanding of how the
Standing Committee performs its peer review evaluations. The Committee does not
consider or rely upon "anonymous” sources. Instead, the names of interviewees are
included in the Reports provided to the Committee. However, consistent with the
assurance of confidentiality given to interviewees to ensure that they provide candid and
frank assessments of the nominee's professional qualifications, the names of interviewees
are not disclosed to anyone other than the members of the Committee. If an individual is
unwilling to be identified in the Report submitted to members of our Committee, any
comment that he or she has made concerning the nominee is excluded from the Report
and not considered by the evaluator or by the Committee in reaching its rating of the
nominee. In certain circumstances, interviewees have consented to the disclosure of their
identities and their comments to the nominee. In fact, in the supplemental evaluation of
Mr. Wallace, one of the interviewees agreed that Ms. Bresnahan and Mr. Hopkins could
disclose his name and his adverse comments to Mr. Wallace, and they did so. See

September 26, 2006 written testimony of Ms. Bresnahan and Mr. Hopkins at p. 27.
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Last week, Ms. Askew testified that “[c]onsistent with this Committee’s
requirements for confidentiality, Mr, Wallace was given every opportunity to fully
rebut or otherwise provide any information he wanted regarding the negative or
adverse comments.”

6. Did Mr, Wallace make any requests to the Standing Committee investigators
that they contact certain individuals that he was confident would rebut the
negative or adverse comments? If yes, please document each request. Were all
of these individuals contacted prior to the Standing Committee’s September
2006 “supplemental” rating? If not, why not? And, if not, which of Mr.
Wallace’s references were not contacted? Finally, were all of these individuals’
comments provided to Standing Committee members prior to the Standing
Committee’s September 2006 “supplemental” rating?

Answer to Question No. 6

The Standing Committee evaluators contacted or attempted to contact each of the
individuals whom Mr. Wallace had suggested be contacted. At the interview of Mr.
Wallace conducted by Ms. Askew, he identified two persons who should be interviewed,
and those individuals had already been interviewed by Ms. Askew. Their comments
were included in the Report prepared by Ms. Askew. Mr. Wallace suggested to Ms.
Bresnahan and Mr. Hopkins that they call Judge Michael McConnell, and Mr, Wallace
acknowledged at the hearing that they did so. At Mr. Wallace's suggestion, a call also
was placed to Robert Bauer, but Mr. Bauer did not return the phone call. The comments
by Judge McConnell were included in the Report submitted to the members of the

Standing Committee before they voted on the rating in October 2006.
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THE LAW OFFICE OF

ROBERT B. MCDUFF

ATTORNEYS: 767 NORTH CONGRESS STREET « JACKSON, MiSSISSIPPI 3920:
TELEPHONE: (601) 969-0802 « FAGSIMILE; (601) 969-080¢
zgzikg z",;‘SDUFF RBM@MCDUFFLAW,CON
’ SGB@MCDUFFLAW.COM
November 14, 2006
Barr Huefner

Senate Judiciary Committee
224 Dirksen Senate Office Building
‘Washington, DC 20510

Dear Mr. Huefner:

Here are my responses to Senator Leahy’s written questions regarding the nomination
of Michael B. Wallace.

1 - A. Black citizens, who comprise 36% of the Mississippi’s population, would have
been in the minority in the electorate for each of Mississippi’s members of Congress,
meaning that they would have been unable to elect 2 candidate of choice and that
Mississippi’s congressional delegation would be all-white.

1-B. Asindicated in my written testimony, I have serious concems that as a judge,
Mr. Wallace would carry an unduly narrow view of the Voting Rights Act and of the power
of Congress to enact remedial legislation such as the Voting Rights Act.

2-A. Asindicated in my written testimony, I have serious concemns that as a judge,
Mr, Wallace would carry an unduly narrow view of the Voting Rights Act and of the power
of Congress to enact remedial legislation such as the Voting Rights Act. His position in the
Jordan case reinforces that view. . :

2-B. As a voting rights lawyer in Mississippi, T am concerned that Mr. Wallace
would interpret the Act and Congress’s intent in an unduly narrow and restrictive way.

3. Itis crucial for African-Americans to serve on the bench in Mississippi and the
Fifth Circuit because it is important, as we recover from the legacy of slavery and racial
discrimination in this country, to share power among the races in all branches of government.

4. His testimony did not allay my concerns. I want to mention one matter in
particular. At one point, Mr. Wallace said he sends his children “to the most integrated
school in the State” (p. 32) and I think he rcpeated that later in his testimony. As I
understand it, his children have attended St. Andrews Episcopal School, a private school.
It is not the most integrated school in Mississippi. The Private Schools Report shows that
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5.73% of the students there are African-American. -Therz are many, many schools in
Mississippi, perhaps hundreds, that are more integrated. 1hey are public schools. On this
important point, Mr. Wallace was careless in what he said, and when he referred to
“school{s] in the state,” he apparently did not consider the uﬁiVerse of public schools, where
most Mississippians send their children. Even among private schools, it appears that St.
Andrews is not the most integrated. For example, St. Richards Catholic Elementary reports
a 13.37% African-American student body according to the Private Schools Report. This
carelessness and misunderstanding of the facts added to my concerns, and nothing in Mr.
Wallace's testimony allayed any of them.

Thank you for your consideration.

Sigcergly

bert B.McDuff
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October 30, 2006

Honorable Arlen Specter, Chairman
Senate Judiciary Committee
ATTENTION: Mr. Barr Huefner
224 Dirksen Senate Office Building
Washington, D. C. 20510

Re:

Written Responses to Questions regarding
“Judicial Nomination: Michael B. Wallace of Mississippi”

Dear Senator Specter:

This letter contains my written responses to the written questions submitted by Senator
Patrick Leahy to me on October 3, 2006. The questions are restated in their entirety followed by the

answers.

WRITTEN QUESTION 1{A)

You once served as Staff Attorney for Central Mississippi Legal Services.
You testified about the harm done by Michael Wallace to programs providing
legal services to the poor during his tenure as director and chairman of the
board of the Legal Services Corporation (“LSC”) from 1984 until 1990. As
Director, he and his fellow board members hired lobbyists to urge Congress
to reduce LSC’s budget, presided over cuts in the agency’s budget, and limited
the types of legal actions in which LSC lawyers could participate. As you
testified, Mr. Wallace even took the position that the independent agency he
directed was unconstitutional and should be abolished. Mr. Wallace has
justified budget cuts as “eliminating unnecessary or inefficient expenditures,”
Which “provide little if any direct delivery of legal services to the poor,” and
result in little more than just money “just going down the drain.”

A. Do you agree with Mr. Wallace’s assessment of the effect of the
budget cuts he sought and obtained on the provision of legal services
for the poor in Mississippi?
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WRITTEN RESPONSE 1(A)

I strongly disagree with Mr. Wallace’s assessment of the effect of the budget cuts he sought
and obtained on the provision of legal services for the poor in Mississippi. Mississippi, during Mr.
Wallace’s tenure at LSC, had more people per capita living below the poverty level than any other
State in the Union. The budget cuts had a direct and immediate impact on the ability of poor people
in Mississippi to obtain attorneys and gain access to the courts. For instance, the budget of North
Mississippi Rural Legal Services (NMRLS)' decreased from a height of over $3,000,000 in the late
1970's and early 1980's. North Mississippi Rural Legal Services employed a total staff of 118
employees, including 32 lawyers and 34 paralegals, and served 372,000 potential clients with this
budget. However, because of cuts pushed by Mr. Wallace and others, NRMLS currently serves
276,362 potential clients, with a staff of 50 persons, including 15 attorneys and 10 paralegals.

The Mississippi Supreme Court has recognized that the State’s poor residents, numbering
548,079 persons, do not have access to equal justice because they do not have access to attorneys.
On June 29, 2006, the Mississippi Supreme Court created the Mississippi Access to Justice
Commission in an effort “to make sure that every citizen of this state, regardiess of economic status,
has reasonable access to justice and that no one is excluded because they don’t have the money to
hire an attorney.” As reported in the news media, “[e]xperts have told [the] cornmission studying
legal aid for the poor that between a third and half of the people in Mississippi who apply for legal
services are tumed away.”™ Statewide, there are only about 30 Legal Services attorneys available to
assist the State’s 550,000 poor persons.’

One major factor contributing to Mississippi’s dilemma of a lack of access to justice for poor
people has been the severe LSC budget cuts orchestrated and initiated by Mr. Wallace and others
during his tenure at LSC.

'NRMLS serves the poor in De Soto, Tate, Marshall, Benton, Tippah, Alcorn,
Tishomingo, Itawamba, Prentiss, Lee, Pontotoc, Lafayette, Panola, Tunica, Coahoma, Quitman,
Bolivar, Sunflower, Leflore, Tallahatchie, Yalobusha, Grenada, Calhoun, Union, Chickasaw,
Monrow, Clay, Lowndes, Oktibbeha, Webster, Choctaw, Winston, Attala, Montgomery, Carroll
Humphreys, and Washington Counties.

2

“See, the News from South Mississippi, WLOX, dated September 14, 2006 attached.

Id.
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WRITTEN QUESTION 1(B)

B. Do Mr. Wallace’s actions while at LSC affect your assessment of
whether he could be a fair and impartial judge in cases involving
the poor and powerless? What about Mr. Wallace’s attempt as
Director of LSC to establish that it was not constitutional? Why
or why not?

WRITTEN RESPONSE 1(B)

Mr. Wallace’s action at LSC does affect my assessment of his impartiality as a judge in cases
involving the poor and powerless. It has been reported that a fellow board member stated that “Mr.
Wallace showed genuine disregard for the need to fund legal services for the poor.™ This report is
consistent with Mr. Wallace’s attempt to cut the budget for the agency, stop major impact litigation
by the agency, and his public opposition to the agency he took an oath to uphold and protect. Since
Mr. Wallace has been so dogmatic in his efforts to destroy the agency, I would question his
impartiality as a judge involving the poor and powerless.

It is disingenuous to taka an oath to support an independent federal agency and then try to
destroy that agency from the inside. It is even more disingenuous to attack the agency as being
unconstitutional when court decisions handed down just before the attempts to dismantle the agency
are made clearly indicate that independent federal agencies are not unconstitutional. Such agencies
have become a part of the fabric of our government and their rules and enforcement actions have
become embedded in our society. When a person seeks to dismantle one of the few federal agencies
that was established to provide equal access to justice for the poor and powerless, it raises a concern
about that person’s ability to be fair and impartial to the poor and powerless.’

*See, Save Our Courts, Advocacy Letter by civilrights.org, September 25, 2006 attached.

°As an aside, under current federal law, federal judges have to review and decide whether
to give approval to indigent clients to file civil cases and prosecute appeals without paying the
customary filing fee and court costs. A person so opposcd to access to justice for the poor and
powerless might abuse such power by summarily denying indigents access to the federal courts
without paying the required fees.
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WRITTEN QUESTION 1{C)

C. What affect did Mr. Wallace’s actions have on the ability of poor
or low-income people to obtain relief from systemic problems via
impact litigation, such as class actions suits? Why it is important
for poor or low-income persons to have the ability to bring class
actions?

WRITTEN RESPONSE 1(C)

Mr. Wallace’s actions ultimately led to LSC banning LSC lawyers from bringing class action
lawsuits in a number of areas of the law such as civil rights, voting rights, employment, consumer
finance, housing, and police misconduct. In many of these areas of the law, the poor are often preyed
upon by predatory lenders and landlords, abusive employers, recalcitrant governmental units, and
overzealous police officers. Legal Services lawyers have been able to use class action, as a method
to obtain relief for numerous poor and disenfranchised people when individual relief would have
been cost prohibitive. In the arcas of consumer finance, LSC lawyers had been able to change the
playing field so that it became closer to being equal in the bargaining context until cutbacks in class
action and fee generating litigation were implemented. Blacks and other minorities who were
unrepresented by candidates of their choice on many governing boards and commissions in rural
areas because of at-large districts, discriminatory redistricting, and racial bloc voting, were finally
able to take part in their local governments as a results of voting rights lawsuits brought by LSC
lawyers. However, once regulations were put in place preventing LSL lawyers from representing
poor and powerless racial minorities in voting rights cases, the level of success has been stymied.

WRITTEN QUESTION 2

2. W. Scott Welch testified at Mr. Wallace's hearing about concerns raised by
many lawyers and judges about Mr. Wallace’s judicial temperament, stating,
“[f] the minority — but admittedly significant- number reported by Ms. Askew
is proven to be comrect (which I doubt), the nominee will not be setting things
back, reversing existing law, nor taking us back to a former time. He will be
writing lone dissents and, in all probability, will be shunned by colleagues and
publicly criticized by legal scholars.”

Do you share Mr. Welch’s lack of concern with the consequences of
confirming Mr. Wallace to a seat on the Fifth Circuit? What parts of
Mr. Wallace’s record give you concern about the impact he could have
on the bench?
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WRITTEN RESPONSE 2

I do not share Mr. Welch’s lack of concern with the consequences of confirming Mr.
Wallace. I, like the minority Mr. Welch referred to, think Mr. Wallace would reverse existing law
and take us back to a time many do not want to go. Mr. Wallace is very persuasive, although his
arguments have not always persuaded the United States Supreme Court. However, he was successful
in one case that [ was involved in when he convinced a three-judge district court, one of the judges
being an appellate judge from the Fifth Circuit, to hold interim legislative elections under
apportionment plans that were grossly malapportioned.

The Fifth Circuit Court of Appeals is often faced with novel questions of constitutional and
federal statutory construction where the Supreme Court and other circuits have not ruled on such
matters. In those cases, Fifth Circuit panels often decide what the law should be, and the United
States Supreme Court refuse to review the cases on writs of certiorari. In those cases, the decisions
become final. In those untested areas of the law, Mr. Wallace’s art of persuasion could influence one
other judge on the panel,® and the full Fifth Circuit and United States Supreme Court are unlikely
to review the decision.

Mr. Wallace’s record in vehement opposition to the rights of poor and powerless people to
have equal access to the courts, and his view s on the Voting Rights Act of 1965 give me concern
about his impact on the Court if he was confirmed. Mr. Wallace’s opposition to the Voting Rights
Actis detailed in the Report on the Nomination of Michael B. Wallace to the U. S. Court of Appeals
for the Fifth Circuit by the People for the American Way.

WRITTEN QUESTION 3

3. As the one undemocratic branch, the courts have a special responsibility
to make sure they are available to those Americans most in need of the
courts to protect their rights. Based on Mr. Wallace’s record, are you
assured that all litigants coming into his courtroom, were he to be confirmed,
would be treated fairly regardless of their political beliefs or whether they
are rich or poor, defendant or plaintiff?

fIn some cases, district court judges as well as judges from other circuits sit on Fifth
Circuit cases. Mr. Wallace could convince a visiting judge to vote with him on some issues.
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WRITTEN RESPONSE 3

1 am not assured, based on Mr. Wallace’s record, that all litigants would be treated fairly in
the deliberative process that all judges must undertake. Ithink Mr. Wallace would be cordial to all
who come before the bar of justice. But, I do not think that everyone would receive the same fair
and impartial consideration that each is entitled to under our system of justice. As stated before, 1
think voting rights plaintiffs who are disenfranchised will not receive impartial consideration. Some
poor people will likewise face a decision maker who might not be even handed.

WRITTEN QUESTION 4

4. In a 1996 article entitled Voting Rights Act and Judicial Elections in the State
Judiciaries and Impartiality: Judging the Judges, Mr. Wallace proclaimed that before
Mississippi created voting subdistricts in order to comply with the Voting Rights Act,
“business interests worked . . . to ensure the election of good black judges. However,
he wrote, “the elimination of white voters from new subdistricts may be made their
task somewhat harder.” As a long time voting rights lawyer in Mississippi, do you
agree with Mr. Wallace’s assessment that business interests were sufficient to ensure
the election of “good black judges?”

WRITTEN RESPONSE 4

1 do not agree with Mr. Wallace’s assessment that business interests worked to ensure the
election of “good black judges” prior to two voting rights cases being filed in 1984 and 1985, and
I do not agree with Mr. Wallace’s assessment that any effort by the business interests were sufficient
to ensure the election of “good black judges.” Prior to Kirksey v. Allain and Martin v. Allain being
filed, there were no black judges on the Mississippi Supreme Court. There were 79 circuit and
chancery court judges, only one was black. His name is Reuben Anderson. He was a municipal
court judge for the City of Jackson, Mississippi, who was appointed as a county court judge in Hinds
County, Mississippi to fill an unexpired term, and then appointed 2s a circuit court judge for the 7*
Circuit Court District comprised of Hinds and Yazoo Counties, to fill an unexpired term. Blacks in
Mississippi encouraged the Governors at each stage of Justice Anderson’s appointment, to appoint
a black person to fill the vacancy. There had been hundreds of judicial vacancies prior to Justice
Anderson’s appointment, but none were black. Afier Mr. Anderson was appointed a circuit court
judge, Fred Banks, Jr.,a black, was appointed to replace him as county court judge for Hinds
County. When Mr. Anderson was appointed to the Mississippi Supreme Court, Judge Banks was
elevated to circuit court judge to replace Mr. Anderson. Black voters and political leaders urged
Mississippi Governors to elevate Justice Banks as well. When Justice Anderson retired from the
Mississippi Supreme Court to join the Phelps Dunbar law firm, Judge Banks was appointed to take
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his place on the Mississippt Supreme Court. Justice Banks has since retired and become a partner
in the Phelps Dunbar law firm.

The Kirksey and Martin cases increased the opportunity of black voters throughout
Mississippi to elect judges of their choice. As aresults of those cases, Barry Ford, a black male, was
clected a circuit court judge in the 1% circuit court district (Alcorn, Tishomingo, Prentiss, Lee,
Itawamba, Pontotoc, and Monroe Counties). He left the bench to become a partner at the Baker
Donelson law firm. John Whitfield, ablack male, was elected a judge in the 2™ circuit court district
(Hancock, Harrison, and Stone Counties). He left the bench and became a partner at the Phelps
Dunbar law firm. Robert L. Gibbs, a black male, was elected a circuit court judge in the 7® circuit
court district replacing Judge Banks. He left the bench to become a partner in the Brunini Grantham
Grower & Hewes law firm. Patricia Wise and Denise Sweet Owens, black females, were elected
chancery court judges (chancellors) in 1989 in the 5™ chancery court district (Hinds County), and
they are still on the Bench. Isadore Patrick, a black male, was elected a circuit court judge in the
9% circuit court district (Warren, Sharkey & Isaquena Counties) in 1989, and he is still on the Bench.
Dorothy Colom, a black female, was elected chancetlor in the 14" chancery court district (Lowndes,
Noxubee, Oktibbeha, Clay, Webster, and Chickasaw Counties) in 1994, and she is still on the
Bench. Vickie Roach Bames and Marie Wilson (9" chancery court district), Johnny L. Williams
(10* chancery court district), Janace Harvey-Goree (11® chancery court district), and Kenneth E.
Middleton (17" chancery court district), all African-Americans, have been elected and are still
serving as chancellors. Margaret Carey-McCray and Betty W. Sanders (4™ circuit court district),
Lillie Blackmon Sanders (6™ circuit court district), Winston Kidd and Tomie T. Green (7" circuit
court district), Kenneth L. Thomas (11" circuit court district), and Janie M. Lewis (21 circuit court
district), all African-Americans, have been elected and are still serving as circuit court judges.
African-American voters, and not the business interests, worked to assure the election of black
Jjudges in Mississippi. If we had waited on the business interests, there still would be only one black
trial (circuit or chancery) judge in the State of Mississippi.

WRITTEN QUESTION 5

S. You have testified about some of the concerns with the lack of diversity
on the federal bench in Mississippi and the Fifth Circuit, even though
African-Americans represent 36% of Mississippi’s population, higher
than any other State in the Union. Yet, there is only one A frican-American
currently on the Fifth Circuit and no minority federal appellate judges from
the State of Mississippi. Why is it crucial to have African-American
judges on the federal bench in Mississippi and on the Fifth Circuit?
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WRITTEN RESPONSE 5

Judges bring their life and cultural experiences to the Bench with them. In any collegial
court it is important to have a diverse court — diverse in opinions (conservative, moderate, liberal),
political persuasion, gender, and color to aid the collegial body in understanding differing points of
view. Itis also important to have a court that is diverse so that children will have role models to look
up to and mentors to help guide them on career paths. It is important to have a court that looks like
America —~ not just for Americans to see, but for the world to see what a true democracy looks like
in all branches of the government.

WRITTEN QUESTION 6

6. Did Mr. Wallace’s testimony at his hearing allay your concerns about his
nomination? Why or why not?

WRITTEN RESPONSE 6

Unfortunately, Mr. Wallace’s testimony did not allay my concerns about his nomination.
Particularly, I did not hear Mr. Wallace offer a plausible explanation for his long held opposition to
parts of the Voting Rights Act even after the United States Supreme Court has rejected his arguments
or arguments similar to his.

Also, I did not hear Mr. Wallace offer a clear explanation for his views on the
constitutionality of the LSC board of directors and his efforts to dismantle the agency, and why he

opposed impact litigation and class actions by LSC attorneys.

Thank you for this opportunity to respond.

Sincerely,
s/ Carroll Rhodes
Carroll Rhodes
CR:lk
Attachments
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Responses of Michael Brunson Wallace
Nominee to the U.S. Court of Appeals for the Fifth Circuit
to the Written Questions of Senator Patrick J. Leahy

One of this Committee’s principle accomplishments this Congress was the
reauthorization of the expiring provisions of the Voting Rights Act. As we heard in
nine hearings in our Committee and in thousands of pages of testimony and reports,
the VRA remains a cornerstone of our inclusive Democracy, protecting the rights of
all Americans to vote free from discrimination and to have their votes counted. The
almost 500 members of Congress who voted to reauthorize the VRA and the
President who signed it realized the continued importance of this landmark civil
rights law. Yet, you have spent much of your career fighting to limit the scope of
the Voting Rights Act and, indced, arguing that it is beyond Congress’ power to
enact,

You opposed the 1982 reautherization of the Voting Rights Act when working for
then-Congressman Trent Lott. In your Senate confirmation hearings on your
nemination to the Legal Services Corporation, you testified that you did not believe
that Section 2, a key part of the VRA, should contain an “effect of discriminating”
test. You argued that plaintiffs should have to meet the higher burden of proving
discriminatory intent. You have spent your career taking positions in redistricting
cases advocating a narrow view of the VRA and taking positions which would
undermine gains made by African-Americans in obtaining fair representations. As
Director of LSC, you spearheaded efforts to block the program’s lawyers from
participating in redistricting lawsuits.

If you are eonfirmed to the Fifth Circuit, you may well be called upon to consider
provisions of the newly reauthorized Voting Rights Act, as applied to specific
situations and perhaps even for their constitutionality. Given your longstanding
and consistent opposition to the Voting Rights Aet, and your discredited
interpretations of the Act when you litigated it in the past, how ean you assure us
that you will be able as a judge to interpret and apply the Voting Rights Act in
accordance with its plain language and Congressional intent?

Response: | appreciate this opportunity to reinforce my longstanding support of voting
rights for all Americans and the beneficial role that the Voting Rights Act has played in
the United States. [ testified to that effect during my confirmation hearing for the Legal
Services Corporation in 1983 and I continue 1o believe so.

Throughout my legal career 1 have, consistent with my ethical responsibilities, tried to
provide the best possible legal representation to my clients, regardless of their identity or
position. For example, I represented African-American voters and elected officials in
Burrell v. Allain, 482 U.S. 910 (1987), in a series of lawsuits challenging state efforts to
transfer tax revenue from a plant located in that county to other counties throughout the
state. I represented Jefferson Parish in securing permission from the United States Court
of Appeals for the Fifth Circuit to present to the Attorney General for approval under § 5
of the Voting Rights Act a redistricting plan containing a district with a substantial

10593434652
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African-American voting age population majority. East Jefferson Coalition v. Parish of
Jefferson, Nos. 91-3511 & 91-3655 (5th Cir. Aug. 8, 1991).

If T were to be confirmed, 1 would apply standard principles of statutory construction to
any act of Congress, and [ would follow precedents established by the Supreme Court
and prior decisions of the Fifth Circuit.

In your LSC confirmation hearing, you testified that plaintiffs bringing suit under
Section 2 of the VRA should have to meet the high burden of proving
discriminatory intent. I disagrec with you now, and I disagreed with you in 1982,
when I voted with the overwhelming majority of Congress to clarify that Section 2
did contain an “effect test” and not the more restrictive “intent test.” But, even
setting aside my differences with your political beliefs about what Section 2 should
require, I have significant concerns about what you argued as a lawyer it did
require after the 1982 reauthorization.

In 1983 and 1984, you defended the Mississippi Republican Party against a
challenge to Mississippi’s congressional districting plan contending that it
improperly diluted minority voting strength, You argued in federal court that the
reauthorized Section 2 of the VRA still required proof of discriminatory intent. You
argued this despite the fact that you had fought for an intent test—and lost—during
the 1982 VRA reauthorization. A special three-judge panel of the district court for
the Northern District of Mississippi rejected this argument out of hand, writing,
“We find this argument to be meritless as it runs counter to the plain language of
amended § 2, its legislative history, and judicial and scholarly interpretation.”
Jordan v, Winter, 604 ¥, Supp. 807, 810 n.5 (N.D. Miss. 1984).

A, You seem to have acted as through the legal arena were a place to continue
political fights you lost in the political arena. As a judge, what assurance can
you provide that you would be able to set aside your own political agenda to
interpret what the law is, as opposed to what you wish it to be? How can you
assure us you will be able to separate the line between political questions and
legal questions when you did not do so in Jordan?

Response: I can assure the Committee that I have never allowed personal opinions
to interfere with my representation of a client. The arguments that I made on
behalf of clients in Jordan v. Winter were legal arguments, not political
arguments, as is the case in all of my legal representation. 1 would note that, with
respect to the question of the interpretation of § 2(b), the District Court in Jordan
v. Winter applied the Fifth Circuit’s decision in Jones v. City of Lubbock, which
had been decided six days carlier. 727 F.2d 364 (5th Cir, 1984). The Fifth
Circuit explicitly noted that the language incorporated into § 2(b) had been given
several different interpretations before Congress wrote it into the statute.
Compare id., at 375 n.7 with id., at 379 & n.10.

10.99343465,2
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I can assure the Committee that, if confirmed, I would rule based on the law and
precedent

B. As a judge, how will you able to analyze cases involving the determination of
Congressional intent if you were willing to throw out not only the plain
meaning of language, but the plain meaning of language you had fought
because of what it means?

Response: With respect, in the Jordan case, I made the best possible argunents on
behalf of my client. I recognize that the role of a judge when interpreting a statute
is much different than that of an advocate. A judge should look to the plain
meaning of the statute and not seek ambiguities in the language. 1 respect that it
is the role of the legislative and executive branches to make policy and, if
confirmed, would not infringe on the policymaking role of the other branches.

In 2002, you represented the Mississippi Republican Executive Committee in a
congressional redistricting case. You argued that an obscure 1941 statute required
that all of Mississippi’s members of the U.S. House of Representative should be
eleeted at-large because the Mississippi legislature could not agree on a
congressional redistricting plan. You advanced this argument even though your
position was contradicted by both a 1967 federal statute and by the decision of every
court since that time adopting a redistricting plan following the failure of the
legislature to do so. Thankfully, your position was rejected by a three judge eourt in
Mississippi and then again by the Supreme Court in an opinion by Justice Scalia,
who held that the at-large election requirement was superseded by the later
requirement requiring single member districts whenever possible.

A, One thing that disturbs me about your argument was your apparent
disregard for both statutes and governing preeedent. How can you assure us
that, as a judge, you will not disregard those statutes and governing cases
that do not accord with your poliey preference?

Response: As I have noted, 1 have always endeavored to make the strongest
reasonable arguments on behalf of my clients in order to advance their interests.
The Mississippi Rules of Professional Conduct state that a lawyer may make an
argument where “there is a basis in law and fact for doing so that is not frivolous,
which includes a good faith argument for an extension, modification or reversal of
existing law.” Rule 3.1. Before the decision in Branch v, Smith, 538 U.S. 254
(2003), the Supreme Court had never considered the effect of the adoption of 2
U.S.C. § 2c on the continued vitality of 2 U.S.C. § 2a(c)(5). The Mississippi
Republican Party argued that § 2a(c)(5) should not be disregarded, but enforced.
While the Court ultimately declined to apply the statute, a majority agreed that the
statute had not been impliedly repealed.

[ can assure the committee that I recognize that the roles of an advocate and judge
are quite different. As I noted in response to question 2.B, 1 respect that it is the

J0.$9343465.2
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role of the legislative and executive branches to make policy and, if confirmed,
would not infringe on the policymaking role of the other branches. Further, I
would apply the precedent of the Supreme Court and Fifth Circuit.

B. If your at-large plan had been enacted, how would Mississippi’s African-
American voters have had meaningful representation as required by the
Voting Rights Act and subsequent case law?

Response: At-large representation would have given African-American voters,
like all Mississippi voters, four opportunities, as opposed to one, to obtain
satisfactory representation from their delegation on any given issue. To have four
Representatives competing to serve each constituent might well have brought
more meaningful representation than ever before to all Mississippians, including
African-American voters. None of the nine Justices accepted appellants’
argument that enforcement of § 2a(c)(5) would violate any portion of the Voting
Rights Act.

C. One of the central questions I have for any judicial nominee is whether he or
she understanding the role of the courts and their responsibility to protect
the constitutional rights of individuals, especially the less powerful and
especially where the political system has not. The Supreme Court defined
the special role for the courts in stepping in where the political process fails
to police itself in the famous footnote 4 in Unifted States v. Carolene Products
(1938). In that footnote, the Supreme Court held that “legislation which
restricts those political processes which can ordinarily be expected to bring
about repeal of undesirable legislation, is to be subjected to more exacting
judicial scrutiny under the general prohibitions of the Fourteenth
Amendment than are most other types of legislation.” Can you discuss the
importance of the courts® responsibility under the Carolene Products footnote
to intervene to ensure that all citizens have fair and effective representation
and the consequences that would result if it failed to do so?

Response: In Carolene Products, Justice Stone wrote that, in the case in question,
the Court did not have to inquire “whether prejudice against discrete and insular
minorities may be a special condition, which tends seriously to curtail the
operation of those political processes ordinarily to be relied upon to protect
minorities, and which may call for a correspondingly more searching judicial
inquiry.” United States v. Carolene Products Co., 304 U.S. 144, 152-53 n.4
(1938). This footnote introduced the notion of heightened classes of review in
Equal Protection cases. If confirmed, I would adhere to the numerous precedents
of the Supreme Court and Fifth Circuit in determining the appropriate standard of
review to apply in such cases.

4, At your hearing last week, when you were asked about your 1982 testimony before
the Committee where you expressed general support for the Voting Rights Act, you

10.99341465.2
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confirmed your previous testimony that the VRA has “had a tremendous effect in
my home State of Mississippi with regard to its primary goal of assuring people the
right to vote.” However, in an article you wrote in 1996, you criticized the VRA for
encouraging redistricting in Mississippi that produced, as “{cjompared to white
members of the judiciary,” African American judges with “much less legal
experience,” and you asserted that “the character of [their| experience hardly seem:
likely to render them sympathetic to business interests.”

A. How is your article criticizing the effects of the VRA consistent with your
professions of support for the VRA?

Response: As the question indicates, the article was not a criticism of the Act
itself, but rather was meant to describe some of the particularized effects in
Mississippi. In fact, the article was prepared under the editorial supervision of
former Attorney General and Fifth Circuit Judge Griffin Bell. His introduction
described the article as raising such “interesting issues” as whether judges ought
“to be ‘responsive’ to any particular ‘constituency.””

B. Why do you believe that the “the character of the experience” of black
judges renders them less sympathetic to business interests? Are you equally
concerned that the “character of the experience” of white members of the
judiciary in Mississippi makes them less sympathetic to race discrimination
or minority voting rights claims?

Response: The factual basis of the observation was explained in detail in the
article itself:

[Tlhe major commercial and defense firms of Mississippi
had no black partners until very recently. Only the new
chancellor in Columbus has had any significant commercial
experience, and she is unlikely to have much opportunity to
use it in a court devoted primarily to domestic matters and
property disputes. Most of the other black judges are
drawn from the plaintiffs’ bar, many of them also have
experience in government service. Both of the black circuit
judges in Hinds County formerly served on the staff of the
state’s attorney general, one of the new chancellors is a
former mayor, and several new judges have worked for
federally funded legal services programs — not a traditional
training ground for conservative jurists.

The article expressly acknowledged that black citizens might be uncomfortable
with having cases heard by judges elected from gerrymandered white districts.
Similar concerns have led Congress to deprive federal courts outside of the
District of Columbia of jurisdiction to approve changes to voting laws. However,
most judges from all backgrounds are able to lay aside their sympathies and to
apply the law fairly in particular cases.
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When you worked as counsel for then-Congressman Lott, he wrote a series of letters
urging the Reagan administration to reverse the government’s policy, as enacted in
regulations issued by the IRS, denying tax exemption to Bob Jones University and
other religious institutions with racially discriminatory policies. When you were
asked about one of these letters in your 1983 hearing for the Legal Services
Corporation, you refused to confirm or deny that you had written the letter.
However, you testified that you agreed with your former boss that Bob Jones
University should have tax exempt status, dismissing the IRS’s decision not to grant
tax exempt status to segregated schools as based on “some sort of public poliey
idea.” I am concerned that you so easily dismissed these protections against racial
segregation as a “public policy idea.”

A, Do you believe that the IRS regulations denying tax-exemptions to schools
that raciaily discriminate, which were adopted by the Nixon Administration
in 1970 following court decisions, were a mere “public policy idea,” rather
than an implementation of constitutional and legal rights against racial
discrimination?

Response: It is my understanding that the regulation referenced in the question
and quoted in Justice Rehnquist’s dissent, Bob Jones Univ. v. United States, 461
U.S. 574, 618-19 (1983) (Rehnquist, J., dissenting), quoting 26 C.F.R.§
1.501(¢)(3)-1{d)(3), did not deny tax exemptions to schools that discriminated on
the basis of race. The majority opinion did not rely upon or interpret the
regulation.

The majority opinion itself based its opinion on public policy, not on any
constitutional command. For example, the majority states: “Whatever may be the
rationale for such private schools’ policies, and however sincere the rationale may
be, racial discrimination in education is contrary to public policy.” Bob Jones
Univ. v. United States, 461 U.S. 574, 595 (1983). 1t continued:

In view of our conclusion that racially discriminatory private schools
violate fundamental public policy and cannot be deemed to confer a
benefit on the public, we need not decide whether an organization
providing public benefit and otherwise meeting the requirements of §
501(c)(3) could nevertheless be denied tax-exempt status if certain of its
activities violated a law or public policy

Id. at 596 n.21.

B. Did you believe that the IRS’s regulations, which you dismissed as a “policy
idea,” were without legal force?
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Response: My 1983 testimony did not refer to the regulation then in effect. 1do
not believe that any properly adopted regulation is without legal force.

C. As a judge, would you feel free to dismiss such regulatory decisions as mere
public policy without legal force?

Response: A properly adopted regulation should be enforced by the courts. There
is an extensive body of law that courts consult to determine whether any
particular regulation has been properly adopted. If confirmed, 1 would adhere to
applicable precedent in cases involving a challenge to a regulation.

The Reagan Administration, which initially defended the IRS’ actions and rules in
the Bob Jones case, changed its position suddenly in January 1982, This was a
drastic departure from the Justice Department’s policy that had been in place since
1970 when the Nixon Administration, following court decisions, adopted Internal
Revenue Service rules denying tax-exemptions to schools that racially discriminate.
The Administration argued to the Supremc Court that Bob Jones should keep its
tax-exempt status despite its official policy banning interracial dating, and denying
admission to those who even advocated for interracial marriage or dating, The
Supreme Court, in an 8-1 ruling, repudiated the position that you advocated even in
1983 and denied the schools tax-exempt status. Chief Justice Warren Burger, a
known conservative jurist, wrote for the majority, “{ajn unbroken line of cases
following Brown v. Board of Education establishes beyond doubt this Court’s view
that racial discrimination in education violates a most fundamental national public
policy, as well as rights of individuals.”

A. Yet, even given this strong opinion, in 1983 you took issue with the Supreme
Court’s decision in that case, saying that the Court should not have read the
tax code to burden a religious institution without explicit congressional
authority. Are your views of the legal issues the same today? Do you believe
that the position you pushed for in 1983, even after the Supreme Court’s
decision, was incorrect as a matter of law? What about as a matter of public
policy? If your position has changed, what made you change your mind?

Response: To clarify, in 1983 T was merely responding to questions from the
Committee during my confirmation hearing. Idid not publicly advocate any
position in the Bob Jones case while it was before the Court. Based on my great
respect for the authority of Congress, I commented on the wisdom of the clear
statement rule in the Catholic Bishop case. NLRB v. Catholic Bishop of Chicago,
440 U.S. 490 (1979). As a matter of law and public policy, it remains a good idea
for executive agencies to have clear authority from Congress for the actions that
they take. As Justice Powell observed, “The contours of public policy should be
determined by Congress, not by judges or the IRS.” Rob Jones, 461 U.S. at 612
(Powell, J., concurring). The legal issues resolved by the Supreme Court in Bob
Jones remain the law today, and I support the law.
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B. What assurances can you provide this committee that, unlike in the Bob
Jones case, if you are confirmed as a judge, politics and ideology would not
matter more than the law and that you would uphold the country’s
protections agaiust racial discrimination?

Response; | would reiterate that I took no position in the Bob Jones case. Rather,
I merely responded to questions put to me by the Committee in 1983. Ican assure
the Committee that in 30 years of law practice, there is no instance in which 1
have disregarded my duty to the law because of politics, ideology, or any other
reason.

7. Your record as Director and Chairman of the Board of the Legal Services
Corporation (“LSC”)—you served from your recess appointment in 1984 until
1990-—leaves me concerned about your commitment to the goals of that agency of
providing legal services to low-income people. As Director, you and your fellow
board members hired lobbyists to urge Congress to reduce LSC’s budget, presided
over cuts in the agency’s budget, and limited the types of legal actions in which LSC
lawyers could participate. In fact, while you were Director, LSC board members
paid a Washington law firm more than $77,000 to write up a study finding the L.SC
to be unconstitutional.

A. As Director of LSC, you were charged with the duty “to provide high quality
legal assistanee to those who would otherwise be unable to afford adequate
legal counsel.” How were your actions as Director consistent with a
commitment to the provision of legal services to the poor?

Response: No one was paid to find that LSC was unconstitutional; LSC’s
president sought advice to determine the extent of LSC’s authority over
appropriated funds, and 1, as Chairman, insisted that statutory restrictions be
scrupulously followed. While serving on the board of the Legal Services
Corporation, I advocated for more accountability and effectiveness within the
organization so that there would be sufficient resources for legal-aid programs at
the local level that provided legal services to the poor. Congress later codified
many of the oversight and accountability programs that I worked to institute. The
reforms our Board adopted persuaded President Reagan to drop his opposition to
the continued existence of LSC. Those reforms and his support have ensured the
continued provision of legal services to the poor to this day.

B. Why didn’t you act as an advocate for the independent agency you were
running and for the priorities of those who relied upon the LSC for critical
legal services?

Response: My oath obligated me to enforce the laws enacted by Congress,
including the priorities established by Congress. 1 discussed my views on those

priorities in some detail in my 1985 confirmation hearings, and I adhered to those
principles throughout my service.
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C. In 1988, as Director of LSC, you pushed to cut LSC funding with a $55.5
million reduction from the previous year’s budget. Please explain how
seeking such a substantial financial reduction in LSC’s budget was consistent
with your oath.

Response: When President Reagan abandoned his opposition to the continued
existence of LSC and proposed a budget at roughly five-sixths of the level
previously appropriated by Congress, I believed that cooperation with the
President was the best way to ensure continued support for the program. That
judgment has been supported by subsequent history, as Congress has enacted into
law many of the reforms promoted by our Board, while continuing to fund LSC.

8. According to a 1989 article in the Christian Science Monitor, in your role as
Chairman of the Board of LSC, you spearheaded efforts to block the program’s
lawyers from participating in redistricting lawsuits, This was the first time that
LSC declared that an entire area of civil litigation was completely off-limits to
federally-fundcd legal aid lawyers rather than leaving it up to local legal aid boards
to determine their own priorities. Several people involved with LSC at the time,
Republicans and Democrats, believed this nationwide prohibition on providing legal
assistance in redistricting cases to be a political judgment, in light of your long
history of hostility to redistricting cases. You have defendcd this decision based on
the need to prioritize in light of limited budgets.

A. You were supposed to be an advocate for LSC and the goals of the program.
As Director of LSC, you spent thousands of dollars on lobbyists and lawyers
to cut LSC’s funding and argue that LSC was unconstitutional. Why did you
target cntirc areas of litigation to ban instead of using your role as Direetor
to secure additional enough funding for LSC to pursue all of its priorities?

Response: The restriction on redistricting litigation was one of the reforms our
Board adopted to ensure continued support for LSC. The United States Court of
Appeals for the District of Columbia Circuit affirmed our authority to do so.
Congress subsequently wrote the restriction into the statute.

B. Why didn’t you leave the decision about priorities to local legal aid boards,
which are best able to assess local needs, as had always been done
previously?

Response: The ability to address local needs depends on the continuance of
national support. I believe that the prohibition against redistricting litigation has
helped to ensure continued national support.
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C. What effect did your actions have on the ability of poor or low-income people
to obtain relief from systemic problems via impact litigation, such as class
actions suits? Do you believe it is important for poor or low-income people
to have the ability to bring class actions? Why or why not?

Response: The redistricting regulation barred the use of taxpayers’ money to
engage in impact litigation regarding redistricting. I believe it is important for
poor people to have the ability to bring class actions and other types of impact
litigation; that is why I support through my firm local organizations that file such
suits. However, our Board concluded that it was important to separate LSC from
such suits so that public support for the provision of individual needs would not
erode.

9. In your 1985 confirmation hearing for Legal Services Corporation Director, you
were asked about your opposition to LSC’s minority recruitment program. You
testified that you were “not interested in the minority recruiting goals of the
program,” agreed that “minority recruitment is not a legitimate goal,” and said, “I
am opposed to race-conscious government action, and I believe the law forbids it.”

A. Why did you think it was appropriate to put your personal political goals
ahead of the goals of the agency which you directed?

Response: The questions put to me in 1985 did not refer to any goals established
by LSC, but sought only my personal beliefs. I agreed that LSC should “recruit a
competent work force that reflects and responds to the diversity of the clients to
be served, many of whom are women, blacks, Hispanics and other minorities.” 1
said that LSC should “recruit lawyers, of whatever race or sex, who can properly
represent minorities and women,” and added, “[njot all lawyers can adequately
represent all clients, but good ones can, just as good Senators can represent all
types of citizens.”

B. Do you still believe that the law would forbid the minority recruitment
program? Do you believe that all affirmative action programs are illegal?

Response: In Gratz v. Bollinger and Grutter v. Bollinger the Supreme Court
established that, in the context of higher education, some affirmative action
programs can be constitutional. If confirmed, and an issuve regarding the
constitutionality of an affirmative action program were to eome before me, |
would apply relevant Supreme Court and Fifth Circuit precedent.

C. When you made this statement, in 1985, the Supreme Court had, in fact,
ruled the opposite--holding in the 1978 Bakke case that affirmative action
programs taking race into account were legal. Why did you testify that the
law forbids it? How can we be assured now that, if confirmed to the Fifth
Circuit, you would follow the relevant circuit precedent or Supreme Court
precedent when determining what the law does or does not forhid?

-10 -
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Response: In fact, the Supreme Court in Bakke invalidated the race-conscious
admissions program established by the University of California. While various
opinions in the case suggested that some race-conscious government action might
be legal, it remained unclear what sort of action, if any, might ultimately be
approved. Since my testimony in 1985, the Supreme Court has approved race-
conscious government action in certain circumstances. If confirmed, and an issue
regarding the constitutionality of an affirmative action program were to come
before me, I would apply relevant Supreme Court and Fifth Circuit precedent.

In a 1989 article entitled “Qut of Contrel: Congress and the Legal Services
Corporation,” you charged that Presidential control over the LSC Board was
necessary because elements of LSC had been “proven guilty of waste, fraud, and
abuse.” However, a 1987 article in NEWSDAY magazine reported that Thomas
Smegal, another Republican on the LSC Board, stated that the corporation had not
found evidence of fraud or abuse by LSC programs. Why did your conclusions
about “waste, fraud, and abuse” at LSC programs differ from those even of other
Republican board members?

Response: In over five years on the Board, I do not remember any vote in which the
eleven members divided along party lines. Iam satisfied that al directors properly
discharged their duties without regard to party affiliation. The quotation from my 1989
article referred to state and national support centers. The article described five specific
instances in which misconduct had been established.

- 11 -
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Responses Michael Brunson Wallace
Nominee to the U.S. Court of Appeals for the Fifth Circuit
To the Written Questions of Senator Edward M. Kennedy

Voting Rights

During your September 26, 2006 hearing, Chairman Specter asked you about
statements in the American Bar Association’s testimony concerning your
representation of the Mississippi Republican Party in Jordan v. Winter (N.D. Miss).
Chairman Specter asked you to respond to statements that you advanced legal
positions that were “not well founded” and appeared to be “advancing your own
personal views {on} the Voting Rights Act without regard to the law or the.. . impact
on African American citizens of Mississippi.” You responded that “before we got
involved, the federal court had already created the first black majority district in
Mississippi and had created another district that had a substantial minority
population. All we did on behalf of the Mississippi Republican Party was to seek to

2 P

preserve the plan that the court had already put into place.

The plan ordered by the court before your involvement in Jordan v, Winter, included
a district in which African Americans were a majority of the total population, but not
a majority of the voting age population. As a result, thc court held that the plan,
which you supported on behalf of the Republican Party, violated Section 2 of the
Voting Rights Act by diluting African American voting strength.

a. In responding to Chairman Specter, did you intend to suggest that African
Americans would have had the same opportunity to elect their chosen
representatives under the plan you supported as they did under the plan that
the Jordan court ultimately adopted? If so, please explain your response in
detail, and set forth any evidence you have supporting that view.

Response: I appreciate this opportunity to clarify my testimony. I did not suggest
to Chairman Specter that African-Americans would have had the same
opportunity to elect their chosen representative under the Court’s 1982 plan as
they would have under the Court’s 1983 plan. The Court did not reveal its 1983
plan until after the trial was over.

b. In the Jordan case, you argued that Section 2 outlaws only intentional
discrimination in voting. The Jordan court called this argument “meritless,”
and held that it “runs counter to the plain language of amended Section 2, its
legislative history, and judicial and scholarly interpretation.” Although you
recently testified that you now understand that Section 2 does not require
proof of discriminatory intent, I find it difficult to understand how you could
ever have argued to the contrary, The record of the House and Senate
debates on the 1982 amendment to Section 2 is replete with statements that
Section 2 was intended to prohibit practices with discriminatory effects
without requiring proof of discriminatory intent. The Senate Judiciary
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Committee’s 1982 report on the extension of the Voting Rights Act clearly
states that the amendment to Section 2 “is designed to make clear that proof
of discriminatory intent is not required to establish a violation of Section 2.”
Because you worked as a Congressional staff member when Section 2 was
amended, you should have been aware of this legislative history. Plcase
explain why you raised such an obviously incoerrect argument in this
litigation, and why you believe the position you took in Jordan v. Winter was
“fair.”

Response: Throughout my legal career I have, consistent with my ethical
responsibilities, tried to provide the best possible legal representation to my
clients, regardless of their identity or position. It was my ethical obligation to my
client in Jordan v. Winter to make the strongest possible statutory argument on
their behalf. I believed that the analysis of § 2(b) that I had given at my
confirmation hearings in 1983 was the best possible statutory argument, and 1
included it in the briefs on behalf of my client. The Supreme Court later
construed § 2 differently, and I can assure the Committee that, if confirmed, 1
would ruled based on the law and controlling precedent.

c. You testified during the hearing on your nomination to the Legal Services
Corporation Board in 1985 that you believed Section 2 prohibited only
intentional discrimination. You stated with regard to Section 2 that “ftjhe
meaning of the language now used . .. is in fact an intent test....” You also
said “I think intent is the best result,” and that you would be “very
disturbed” if the Supreme Court interpreted Section 2 to prohibit
discriminatory effects without proof of discriminatory intent.

i Why did you believe that requiring discriminatory intent under
Section 2 was the “best result”?

- Response: To clarify, the quoted testimony comes from my 1983
confirmation hearings. Before 1983, the intent test had been applied by the
Supreme Court in litigation under both the Fourteenth Amendment and the
Fifteenth Amendment. It was easily understood by the public officials who
are subject lo § 2, and both state and federal courts were fully familiar
with its application.

ii. Do you continue to believe it is “very disturbfing]” that Section 2 has
been interpreted not to require proof of intent? If not, please explain
what led you to change your view.

Response: What I actually said in my 1983 testimony was that “1 would be
very disturbed if the Supreme Court could not give better guidance.” I did
not believe that the statutory language defined the applicable test
particularly well, and I was concerned that those attempting to comply
with the law would find it difficult to do so without clearer explanation.
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2.  InJordan v. Winter, the court rejected “the contention of [your clients] the
Republican Defendants that Section 2 [of the Voting Rights Act], if construed to reach
discriminatory results, exceeds Congress’s enforcement power under the Fifteenth
Amendment.” At your recent hearing, you stated that you believed this argument was
“well within the bounds of argument that a lawyer is entitled to make on behalf of his
client,”

a. Do you believe that this argument is within the bounds of arguments that a
lawyer properly may make today? Please explain.

Response: To the best of my knowledge, the Supreme Court has never determined
whether the 1982 amendments to § 2 of the Voting Rights Act are within the
authority delegated to Congress by § 2 of the Fifteenth Amendment. So long as
that question remains open, a lawyer may properly raise it. The Mississippi Rules
of Professional Conduct state that a lawyer may make an argument where “there
is a basis in law and fact for doing so that is not frivolous, which includes a good
faith argument for an extension, modification or reversal of existing law.” Rule
3.1. However, the Fifth Circuit has rejected the argument in the question. Any
panel of the Fifth Circuit considering such an argument would be bound by the
prior determination of the Fifth Circuit.

b. Aside from any arguments you may have made on behalf of a clicnt, under
your own view of the Constitution, do you believe that Congress exceeded its
power by amending Section 2 to prohibit practices having a discriminatory
cffect — regardless of whether discriminatory intent is proved? Please
explain your response in detail.

Response: As I noted, the Fifth Circuit has rejected the argument that Congress
exceeded its power by amending § 2. If confirmed, I would be bound by the prior
determination of the Fifth Circuit.

3. Regarding Branch v, Smith, you testified that you “told Justice Ginsberg when she
asked me in oral argument, will this not dilute minority votes, and I said there are
plenty of mechanisms that our courts have used in Mississippi to make sure that
minorities can be elected, even from white majority multi-member districts.”

a. Pleasc list the mechanisms to which you were referring that have successfully
been used by courts in Mississippi to ensure that African Americans can be
elected in districts with a white majority.

Response: Examples of such mechanisms are found in Martin v. Mabus, No. J84-
0708(B) (S.D. Miss. Dec. 29, 1988), in which the three-judge district court
ordered judicial elections to be held in several multi-judge judicial districts
without the use of separate posts, anti-single-shot requirements, and majority vote
requirements. On October 3, 2006, suit was filed to reinstate the provisions of the
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Martin v, Mabus injunction in several Mississippi judicial districts. Boyd v.
Barbour, No. 3-06-cv-00548-HTW-LRA (5.D. Miss.).

b. In Branch, did you ever provide specific evidence of these mechanisms to the
court or otherwise rely on them in the litigation?

Response: On behalf of my clients, I advised the district court and the Supreme
Court that any at-large election held under 2 U.8.C. § 2a(c)(5) would have to
comply with the requirements of the Voting Rights Act. Because neither Court
chose to apply § 2a(c)(5) in the circumstances presented, there was no occasion
for discussing the particular mechanisms to be employed in such an election.

c. In Branch, you argued that, because Mississippi’s legislature had failed to
redistrict as required by the 2000 Census, the state was required to hold at-
large elections for candidates for the U.S. House of Representatives. You
testified that you told Justice Ginsburg at oral argument that, had your
position prevailed, “there was no doubt that such an election under that
statute would produce an African American Congressman.” You also stated
“[ijt was never our intention to take away that representation, and it would
not have been the effect had the court decided the statute applied in that
circumstance.” Mississippi has not elected an African American to state-
wide office since the nineteenth century. If you had prevailed in the Branch
case, Mississippi’s representatives to the House would have been elected at-
large. Given the state’s voting history, why do you believe it would have been
possible for an African American to be elected at-large to the House of
Representatives?

Response: African-American lawyers have been elected to judgeships by
majority-white constituencies in many different parts of Mississippi. Under
Martin v, Mabus, African-Americans were elected in the Ninth Circuit Court
District, the First Circuit Court District, and the Fourteenth Chancery Court
District, and to a numbered post in the Second Circuit Court District. Moreover,
three African-Americans have all been elected to the Supreme Court from the
Central District. Although there is no precedent for statewide elections to multi-
member offices, this recent history would suggest that it is possible that a
minority could be elected.

4. In Branch, you relied on a 1941 statute to argue for electing Mississippi’s
Congressional delegation in statewide elections. You testified that “six members of
the court agreed with us that the 1941 statute is still valid.” However, the main thrust
of your argument was that the 1941 statute should apply in the particular
circumstanees of the Branch litigation. Writing for the majority, Justice Scalia
soundly rejected that position as “contradicted both by the historical context of
Section 2's enactment and by the consistent understanding of all courts in the almost
40 years since that enactment.” In your testimony before the Judiciary Committee,
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did you mean to suggest that the Court did not reject the most important parts of
your argument in the case? Please explain.

Response: In my testimony before the Committee, I did not mean to suggest which parts of
the arguments made on behalf of the Mississippi Republican Party were most important.

If confirmed, you would have enormous power to shape the law in the area of
voting rights. What assurance can you provide the Committee that you will fairly
apply the law in cases involving claims of minority vote dilution?

Response: I do not believe that the role of a judge is to shape the law. A judge should
interpret the law as written by Congress and not make any attempt to impose his or her
personal views. If confirmed, I would apply the precedent of the Supreme Court and Fifth
Circuit in this area.

In 1989, the Legal Times wrote that you expressed resentment about Section 5, the
landmark law requiring states with a history of discrimination to obtain federal pre-
clearance for voting changes. You reportedly told the Legal Times, “{ijt bothers me
that Mississippi is discriminated against,” referring to Section 5’s requirement that
Mississippi pre-clear voting changes with the federal government. During your LSC
hearing, in discussing the Voting Rights Act, you said “the changes in my State since
1965 have been substantial and beneficial, and I would question . . . whether we are
still so different from the rest of the country as to require some differential treatment
provided in the Act.”

More recently, during the oral argument in Branch, you stated, "I think that's
because of the very strange system of divided jurisdietion that Congress conseiously
created [in the Voting Rights Act] back in 1965 when it said, we will let the District of
Columbia deal with statutory questions. We will Iet the court back home deal with
constitutional questions, That's been in the act from day one, and it's given this Court
trouble from day one,”

Please explain each of these eriticisms of Section 5 of the Voting Rights Act,
particularly your claim that Section 5 discriminates against covered states. In
addition, please explain what “trouble” you believe the statute has given the Supreme
Court.

Response: It is a simple statement of fact that jurisdictions covered under § 5 of the Voting
Rights are treated differently from those jurisdictions that are not. Congress has reached
the conclusion that such differential treatment among jurisdictions is still justified by the
facts that presently exist. Any court considering the authority of Congress to make that
decision would have to give careful consideration to those facts and to apply the principles
laid down by the Supreme Court when it considered the facts existing in 1965. Congress
created a system of divided jurisdiction in 1965. The U.S. District Court for the District of
Columbia may consider whether a proposed change violates § 5 of the Voting Rights Act,
but it may not consider whether that same change violates the Constitution. District courts
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in the covered jurisdictions may consider whether local voting requirements violate the
Constitution, but they may not consider whether they violate § 5 of the Voting Rights Act.
My prior statements noted that this division of jurisdiction has required litigants to contest
cases simultaneously in two courts hundreds of miles apart, and it has complicated the
ability of courts to fashion remedial orders without infringing on the jurisdiction of other
courts. As the Fifth Circuit explained in an appeal that I litigated on behalf of Jefferson
Parish:

A root source of the difficulty (if not impossibility) of the Herculean task
laid at the feet of the district court by the parties and the law are the
dilemmas created by the statutes and the jurisprudence: Too many
immutable requisites and not enough variables. Redistricting plans today
are supposed to eschew proportional representation while preventing
minority voter dilutions; are supposed to provide sufficient “safe districts”
for minorities according to population and voting age population, while
ensuring compactness in such “safe” districts — and avoiding
gerrymandering if at all possible.

East Jefferson Coalition v. Parish of Jefferson, Nos. 91-3511 & 91-3655, slip op. at 4-5
(Sth Cir. Aug. 8, 1991). None of these observations are criticisms; they are simply
descriptions of the situation that has existed since 1965.

Prison Safety

When you worked for Senator Lott while he was a member of the House of
Representatives, Congressman Lott sent the Department of Justice a letter, which
bears your initials, “MBW,” objecting to the Department’s investigation of county
jails in Mississippi and asking the Department to allow the counties to meet lower
safety standards in their jails. The letter also demanded to know why the Justice
Department’s investigating attorney had not been fired.

a. Did you draft the attached letter opposing the Justice Department’s
investigation into county jails in Mississippi?

Response: 1 drafted the letter which was discussed at the hearing. [ do not
believe the question accurately characterizes its contents.

b. When you were asked about this matter during the hearing on your
nomination to the Legal Services Corporation in 1985, you stated that you

agreed with the letter. Is that still your position?

Response: 1have reviewed my 1985 testimony, and it does not appear that I was
questioned about the letter.

Bob Jones Litigation

10992434692
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I’m troubled by your position on the Bob Jones University v. United States litigation.
Given the significance of the issues in that case, you must have known that your
position would help entrench shameful policies of discrimination. As the Supreme
Court has recently said in another case involving racial justice, “context matters.”
Your support of Bob Jones University seemed to ignore that context. You were in a
policy role at the time, so it was your job to consider the impact of supporting Bob
Jones University. Did you take into consideration the fact that if Bob Jones
University had prevailed, its position would essentially subsidize discrimination and
make it more likely that the discrimination would continue?

Response: 1 did not publicly advocate any position in the Bob Jones case while it was
before the Court. Then-Congressman Lott did file an amicus brief in that litigation. I did
not draft the bricf, but did review it prior to filing. At the time of my 1983 confirmation
hearing for the Legal Services Corporation, I explained that I was not comfortable with the
idea of the Internal Revenue Service setting public policy, which I believed was the role of
Congress. Based on my great respect for the authority of Congress, 1 commented on the
wisdom of the clear statement rule in the Catholic Bishop case. NLRB v, Catholic Bishop
of Chicago, 440 U.S. 490 (1979). As a matter of law and public policy, it remains a good
idea for executive agencies to have clear authority from Congress for the actions that they
take. As Justice Powell observed, “The contours of public policy should be determined by
Congress, not by judges or the IRS.” Bob Jones, 461 U.S. at 612 (Powell, J., concurring).
The legal issues resolved by the Supreme Court in Bob Jones remain the law today, and |
support that law.

Before the Supreme Court issued its decision in the Bob Jones case, the House
Committee on Ways and Means held hearings on whether organizations that
discriminatc should be tax exempt. The record of those hearings contains several
letters, which are attached for your review. They each bear your initials — “MBW.”
Each of these letters urges the Justice Department to change its position in the Bob
Jones case, so that discriminatory institutions could receive special tax exempt status.
The letters were sent by the office of Congressman Trent Lott while you were a
counsel in his office. Did you draft these letters on his behalf?

Response: [ have no recollection of the letters. Because my initials appear on the letters, it
is likely that I drafted them on behalf of then-Congressman Lott.

Did you draft, or review before it was filed, Senator Lott’s brief in Bob Jones
University v. United States?

Response: I did not draft Congressman Lott’s brief. 1 did review it before he filed it.

The brief filed by Congressman Lott in the Bob Jones University case states that
“racial discrimination does not always violate public policy,” in defending the
University’s discrimination against African Americans for religious reasons. Bob
Jones University expelled students for inter-racial dating. The other school involved

30.99343469.2
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in the case refused to admit African American students at all. Is it your view that the
policies of these private institutions do not violate public policy?

Response: [ did not write the brief filed by then-Congressman Lott. The brief did not
defend discrimination against African-Americans by Bob Jones University. Rather, the
brief expressed the view that, because the IRS conceded Bob Jones to be both religious and
educational, it fell within the scope of the language adopted by Congress. As Justice
Powell observed, “The contours of public policy should be determined by Congress, not by
judges or the IRS.” Bob Jones, 461 U.S, at 612 (Powell, J., concurring). Congress could
have amended the Internal Revenue Code to exclude educational institutions that
discriminated on the basis of race.

General

Do you believe that African Americans in Mississippi continue to suffer
discrimination in voting, housing, employment, education, and health care? Please
elaborate with regard to cach area of discrimination.

Response: It has been widely reported that many studies show that African- Americans
continue to suffer racial discrimination in Mississippi and elsewhere; I have no reason to
disagree, although I have not reviewed such studies. It is the task of district courts in
particular cases to determine whether admissible evidence establishes racial discrimination
of the type prohibited by Congress. It is the task of the appellate courts to review those
decisions for reversible error.

Do you agree that African Americans on average earn lower salaries than white
Americans and are less likely to graduate from high school and college, less likely to
own their own homes than whites, and less likely to vote than whites? If so, how do
you explain these disparities?

Response: The premise of the question is widely reported to be the case, and I have no
reason to disagree, although I have had no occasion to examine that data. A judge nced not
determine an explanation for these disparities unless the explanation is somehow relevant
to a case or controversy before him; in such a case, he must derive the explanation from the
admissible evidence in the record. It would be improper for any judge to bring any
personal presumption to the consideration of the record in a particular case.

In your career as an attorney, in voting rights and other civil rights cases, you have -
with rare exceptions —- represented interests opposing claims by African Americans.
Obviously, lawyers are expected to represent the interests of their clients, but their
clients typically come to them for a reason. Your clients clearly thought you would he
the best attorney to oppose the interests of African Americans. Why is that?

Response: No client has ever hired me to oppose the interests of African-Americans. The
Mississippi Republican Party has hired me to protect the interests of the Mississippi
Republican Party when it has been sued by others in voting rights cases. Presumably, my
clients chose me because of my legal training. Throughout my legal career I have,

J0.99343469 2
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consistent with my ethical responsibilities, tried to provide the best possible legal
representation to my clients, regardless of their identify or position. For example, |
represented African-American voters and elected officials in Burrell v. Allain, 482 U.S.
910 (1987), in a series of lawsuits challenging state efforts to transfer tax revenue from a
plant located in that county to other countics throughout the state. 1 represented Jefferson
Parish in securing permission from the United States Court of Appeals for the Fifth Circuit
to present to the Attorney General for approval under § 5 of the Voting Rights Act a
redistricting plan containing a district with a substantial African-American voting age
population majority. East Jefferson Coalition v. Parish of Jefferson, Nos 91-3511 & 91-
3655 (5th Cir. Aug. 8, 1991). It was that same training that presumably led Mississippi
Attorney General Mike Moore, a Democrat, to ask me to assist in the representation of the
State in the judicial redistricting litigation.

10.99343469.2
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SUBMISSIONS FOR THE RECORD

The
Universily of Mlississippi

Oxford * Jacksan * Tupelo * Southaven

Facalty

Law Center

Post Office Box 1848
University, MS 38677-1848
{652} 915-7361

Fax: {662} 9156842

June 28, 2006

YIA FACSTMILE (202)228-1698
The Honoerable Arlen Specter

Chairman, Commrittee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510 :

Re: Michael B. Wallace
Drar Senator Specter:

» I write to urge that under your leadership. that the Judiciary Committee of the United
States Senate voie to confirm Michas! B. Wallace as a judze on-the United States Court of
. Appesls for the Fifih Circuit. 1 have known and hiad a professional relationship with Michasl
Wallace for over twenty years. [ joined the University of Mississippi Law School faculty in
1970, and 1 served as President of the Mississippi Bar Adsociation for the 1998-99 terrn,

T first meét Mike Wallace over twenty years ago when he retumned to Mississippi after
clerking for the Mississippi Suprerne Court and for the Supreme Court.of the United States. 1
discussed with Mike the possibility ofhis joining our law faculty, as I knew that he would be an
outstanding professor. As you know, Mike has an impeccable educational background. He

. attended Harvard University and then received his law degree at the University of Virginia. Even
though Mike did not join our faculty, he has been a great ftiend to the faw school through the
years. Mike Wallace has worked with our students and made presentations to law school classes
on numetous occasions. He has also given his time to setve as a judge at moot court
competitions. All of my dealings with Mike show him to be a highly intelligent person of great

* integrity, and a person of great judgment and a temperament which will make him an assetto any
court.

As you cari-tell from Mike Watlace’s list of ‘professional accomplishmerrs, he is highly
regarded by all members of the bench and bar in Mississippi.

- A Great Ametican Public University
www.olemiss.edu
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The Honorable Arlen Specter -2- June 28, 2006

T was stunned when 1 read in the newspaper that the American Bat Association’s Standing
Committee on Federal Judiciary had reported that Mr. Wallace was “not qualified™ to serve on
the Fifth Circuit Court of Appeals. I strongly disagree with that finding, and I have found no
professional colleagues who do agree with such a finding. Mike Wallace is a highly
accomplished and well respected attomey. He is a great family man, and he is a leader in his
church and community.

All of my experiences and contacts with Mike Wallsce for almost a quarter of a century
lead me to believe that he is fully qualified to serve on the Fifth Circuit Court-of Appeals, and [
urge your committee to give him a full and fair hearing,

Yours very truly,

S T R

-
Guthrie T. Abbott
Professor Emeritus of Law

cc: The Henorable Patrick J Leahy (via facsimile (202) 224-9516)
Ranking Member, Committee on the Judiciary
United Stales Senate
152 Dirksen Senate Office Building
Washington, DC 20510

GTA/cep
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06/14/2008 14:46 FAX 6019606927 BRUNINI GRANTHAM ATTY. 21002

B RUN I N I ALEX A. ALSTON, JR. 1400 Trustmark Building  Pust Office Drawes 119
248 East Caitol Strom Jacksan, Migsissippi 39205

BRUNING, GRANTHAM. GROWER & HEWES PLLC E-mafl: splstan@brunini.com Fackson, Mississippi 39201
ATTORNKYS AT LAW Direct: 601.960.6880 Telephons: 601.948.3101 Facsimile: 601.960.6502
Tune 14, 2006

YVia Facsimile (202) 228 1698

The Honorable Arxlen Specter
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Officc Building
Washington, D.C. 20510 :

Dear Senator Specter:

T am writing to urge confirmation of Michael B. Wallace as a judge on the United States
Court of Appeals for the Fifth Circuit. 1arq a trial attorney and have had the opportunity to know
Mike both professionally and socially over the last 23 years. Mike has been both aligned with me
and adverse with me on legal cases in which wo have been involved. I have found Mike to be
extraordinarily professional and civil in all proceedings. He is an exemplary lawyer and American
eitizen who has involved himself decply in the issues of his day. Mike is exceedingly well qualified,
by training, talent and experience, to occupy a seat on this important appeliate court. He has eamncd
the highest reputation among his peers for legal ability and integrity.

As president of our Bar Association and also as president of the Charles Clark Inn of Court,
Thave had the opportunity to observe Mike and have been continually impressed with his remarkable
ability. Mike and I are in the same church where he serves as an elder, a Sunday school teacher, and
a participant in church mission trips to build houses for the poor in Central America. My personal
and professional experience with Mike Wallace convinces me that Mike possesses demonstrated
judicial temperament and that he would judge fairty and without favor the matters that come before
him.

Turge your Committee to confirm Michael B. Wallace to a judgeship on the Unitcd States
Court of Appeals for the Fifth Circuit.

Sincerely,

Alex A. Alston, Jr.

AAAfs
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Reuben V, Anderson

Testimony before the
Judiciary Committee of the United States Senate September 26, 2006

My name is Reuben Anderson. My purpose today is to tell you why I believe Michael B.
Wallace is qualified in every way to be a member of the United States Court of Appeals for the
Fifth Circuit. If you look at the facts, you will agree with me completely.

First, I have been toid that I need to introduce myself to this committee. I am a partner
with the Phelps Dunbar LLP law firm and have practiced law with Mike Wallace there for the
past 15 years. Before that I served by both appointment and election as a state court trial and
appellate judge, with the last six of those years on the Mississippi Supreme Court. Previously, [
had practiced civil rights law at a small firm in Jackson which served as local counsel for the
NAACP Legal Defense Fund.

1t might help you age me to know that Senator Trent Lott and I attended the University of
Mississippt Law School at the same time. In 1967, I became the first African-American to
graduate from that school. When I began my practice in Jackson, there were only seven black
lawyers in the whole State of Mississippi. Today there are more than that in the Jackson office
of our regional law firm.

Over the years, | have served as president of the Mississippi Bar as well as the
Muississippi Economic Council, our state chamber of commerce. In 1996, I co-chaired President
Bill Clinton’s campaign in Mississippi. In recent years I have had the privilege of serving on the

boards of Trustmark Corporation; Tougaloo College, my alma mater; the Kroger Company;

" BellSouth; and Burlington Resources as well.

I say all this simply to point out that in my 39 years as a lawyer I have had plenty of

opportunities to judge the qualities of attorneys. I have been one, I have judged their cases, and I

10.99342129.1
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have, as a corporate board member, hired and fired them. In my judgment Mike Wallace is one
of the best I've ever seen.

This is not a political judgment. Mike and I stand in different political parties. We
disagree on many political issues. I am, I'm proud to say, a Democrat. But the question before
this committee is not his politics but his intelligence, integrity and judicial temperament. In my
opinion, he has all three.

My first encounter with Mike Wallace came in 1988. He appeared before the Mississippi
Supreme Court on behalf of the victims of asbestos poisoning. He persuaded our court that
residents of other states could sue in Mississippi to take advantage of the long limitations period
our statutes then allowed.' 1 disagreed with him. But he carried the day with our court.

The next time Mike came to our couri he appeared on behalf of Claiborne County, a
majority black Mississippi county whose ad valorem tax revenue from a nuclear plant had been
reduced by the state legislature.” Our court agreed with him that the county should have a
chance to argue that racial discrimination was the reason the state had reduced the county’s tax
revenue.

When [ left the bench in 1991 T had offers from several law firms. Mike Wallace is one
of the reasons I chose to become a partner at Phelps Dunbar. He has never disappointed me.
When clients have come to me, [ have sent them to Mike. We have worked together on dozens
of cases for all sorts of clients, including local businesses, both profit and non-profit, as well as
individuals and national corporations. In the year 2000, we spent six weeks together in a trial

courtroom in Jackson representing the company that is now Chevron Texaco in an oil-field

i Shewbrooks v. A.C. and S, Inc., 529 So0.2d 557 (Miss. 1988).
“ Burrell v. Mississippi State Tax Comm’n, 536 So.2d 848 (Miss. 1988).

J0.99342129.4
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clean-up case.” With appropriate conflict waivers, we have also been on different sides of
legislative reapportionment disputes. 1 have been one of the advisors to the legislature’s black
caucus, while Mike has advised the Republican Party. Sometimes their positions have agreed.
At others, they have not. But no one in those disputes has ever questioned Mike’s integrity or his
fairness.

The American Bar Association just did not know what it was talking about when it said
Mike Wallace fails to respect African-American lawyers. If that were true, I would know it. It is
not true. Mike Wallace is not only my partner, he is my friend. We visit in each others’ homes.
He has a fine family. He has helped the firm recruit black lawyers.

In the litigation group of our Jackson office, we have 26 lawyers, of whom six are
African-American. Three of those are partners. The youngest of those was mentored primarily by
Mike through her career at Phelps. If Mike had a problem with African-American lawyers, or if
African-American lawyers had a problem with Mike, we would not be working together. But we
are working together, because there are no such problems. In fact, when our firm as a whole
won a diversity award from the Defense Research Institute in 2005, we asked Mike to join the
team that went to San Francisco to accept it.

In addition, his highly successful career as a trial and appellate lawyer belies the ABA’s
claim that he is a lawyer who takes legal positions that are out of the mainstream. The advice he
has given me and the clients I have brought to him has always been sound. In fact, the current
Chambers USA survey ranks him as one of the top litigation lawyers in Mississippi. That shows
how highly regarded he is in our state.

Finally, my motive for being here today is simply to tell the truth about a friend who has

been unfairly disparaged. I intend to retire from the practice of law in the near future. If Mike

* On appeal, the case was Chevron USA Inc v. Smith, 844 So.2d 1145 (Miss. 2002).

10993421293

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00208 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC

39984.133



VerDate Oct 09 2002

201

Wallace becomes a 5th Circuit judge, | will not have the opportunity to appear before him. But
those who do will have a smart, fair and dedicated judge. That is why ! urge you to vote to
confirm the President’s nomination of him to a position on the United States Court of Appeals
for the Fifth Circuit.

If the committee has any questions, [ will be glad to answer them.

J0.99342129.1
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PHELPS DUNBAR w»

COUNSELORS AT LaW

New Qdrans, LA 111 East Capito} Street - Suits 600 fackuon, MS
Beson Rouge. LA Jackson, Mississippi 39201-2122 Tepelo, MS
PO, Box 23066
_— N Galfpime MS
Horen TX Jackson, Mississippi 39225-3066
tondon, Baghnd (601} 352-2300 - Fax (601) 360-9777 T, FL
REUBEN V. ANDERSON
P www.phelpsdunbatcom
Diraet (hr)} $603E5T
andersor@phelps.com .
July 11, 2006 .

Senator Arlen Specter, Chainman
Uhited States Senate

Commiittee on the Judisiary

224 Dirksen Senate Office Building
Washington, DC 20510

Re:  Mike Wallace
Dear Senator Specter:

1 write this letter in support of the nomination of Mike Wallace to be a member of the
Fifth Circuit Court of Appeals. I have known Mike Wallace since 1988, when he argued his first
case before the Mississippi Supreme Court, where 1 was a Justice at that time. As a young
lawyer, Mike’s argument to the Supreme Court was magnificent and his subsequent spp
before the Court while | was there were just as impressive.

In 1991 when I left the bench to join the law firm of Pheips Dunbar, LLP, Mike was a
partaer here. I have followed his career first hand since then. Mike and [ have worked closely
together in and out of the courtroom and I-am convineed that: Mike is one of the best legal talents
in America. In addition to being a gifted lawyer, Mike is unfailingly honest and truthful with
everyone he encounters. :

© @'have also had the oceasion to spend a lot of time with Mike end his family. He and bis
wife Barbara have four outstsnding daughters, whoe T hope will return to Mississippi when they
have finished their education. [ have visited Mike in his home and he has likewise visited mine.
I know that he is conservative, but I can assure you, from the fifteen years that I have spent
seeing him at Jeast weekly, that he will be fair and impartiel to all that appear before him.

Just as our law firm has a commitment to racial diversity, Mike does likewise. He has
been helpfil in recruiting ‘African-Arnerican lawyers to our firm and in fact cur law firm has’

been reeognized natiorally for its accomplishments in the diversity arena. In 2005 Mike traveled
1o San Francisco to accept our Netional Diversity Award given by the DRI,

305157211
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Fax sent by . bHlBdUBHRY PHELPS UURBAK LLF Yr—1ivPu 13.1b rg. d73

Semator Arlen Specter, Chairman
July 11, 2006 .
Page 2

1 could go on and on talking about Mike's sbilities and skills as a lawyer and his
character, but I can sum it up by saying that Mike would be a huge asset to the Fifth Circuit
Court of Appeals and the President could not have picked a finer person or a better lawyer for
this position. ’

. Twill:be more than happy to come testify on Mike’s behalf if it would be helpful to him.

Best regards,
PHELFS DUNBAR LLP
‘ ; ~ —
uben V. Andefson
RVA:fsw '
JOSeIISTELY
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RICHARD BLUMENTHAL
ATTORNEY GENERAL

83 Elm Streei
PO. Box 120

Office of The Attorney General
State of Connecticut

TESTIMONY OF
ATTORNEY GENERAL RICHARD BLUMENTHAL
BEFORE THE SENATE JUDICIARY COMMITTEE
SEPTEMBER 26, 2006

I have been privileged to try and argue cases before many federal judges while I have
served as Attorney General for the State of Connecticut and carlier as United States Attorney for
our state. [ also worked as a law clerk for then United States District Judge Jon O. Newman, and
United States Supreme Court Justice Harry A. Blackmun,

I now feel privileged -~ and honored -- to appear before this committee in support of the
nomination of Vanessa L. Bryant to the federal District Court.

Judge Bryant is eminently qualified -- a person of compelling distinction, strong legal
insight, deep conviction and courage, and unchallengeable integrity. 1n addition, she has
unshakeable balance, patience and common sense -- and good humor -- that are key to this
incomparably significant role in our judicial systcm.

Educated at two highly esteemncd institutions -- Howaid University and the Univessity of
Connecticut School of Law -- Judge Biyant has a wealth of knowledge and experience. Her
qualifications inciude 20 years of private legal practice and 8 years as a superior court judge,
scrving in some of our state’s busiest trial courts in Hartford, Waterbury and New Britain.

I have peisonally appeared before Judge Bryant and found her to be a person of
extraordinary ability -- consummate inteliect and a combination of toughness and compassion
necessary for a great jurist. She has all the qualities to be scrupulously fair and tireless in
advancing the public interest.

I have great respect for our bar association, but strongly and emphatically disagree with
its view of Judge Bryant’s qualifications -- believing her to be highly, indeed superbly, qualified.
The bar association conclusion is completely unspecific, unsupported by any factual evidence,
and reliant on nameless, unidentified critics. These criticisms seem to reflect emotional ot
subjective reactions rather than objective results. Anonymity has uscs and justifications, but not
to attack a public nomination in a public fonun for a position of grave public trust. Without
names of critics, there is no way to assess their credibility and impartiality

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00212 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

Hartford, CT 061410120

PsN: CMORC

39984.137



VerDate Oct 09 2002

205

The common theme of all comments -- even of critics -- 1s that Judge Bryant is
demanding and disciplined but fair. She has expedited cases on her docket, helping the Judicial
Department to reduce its overall civil backlog. Her work ethic and high ethical standards have
made her a role model.

I wrge the Senate’s expeditious approval of Judge Bryant’s nomination. The vacancy on
the United States District Court in Connecticut is one of the oldest in the nation, dating back
almost 2 years. Her service would also help diversify the federal bench by placing the first
Afiican-American woman on the federal bench in New England and providing only the 18
female Afiican-American federal distiict court judge in the United States.

Ultimately, her clear professional merit and powerful personal qualifications should win
her confirmation, regardless of any other factor.

T uige the committee’s suppoit for Judge Vanessa Bryant’s nomination to the United
States District Court.
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JUN-13-2006 TUE 10:28 AM BROWN BUCHANAN SESSOMS FAX NO. 228 762 0298 P. 02/02

BROWN ¢« BUCHANAN + SESSOMS

PASCAGOULA QFFICE ATTORNEYS AT LAW BILOX{ OFFICE,
LR Gy et ‘A PROFESSIONAL ASSOTIATION 796],&“3“5}:‘."3‘:’::,53"7';‘ :
‘ascagouls, Mississippi 39569-2220 wirw.brownbucdanan.com Bilowi, Mississippi 39538-1377
Tek: 228.762.0035 Td: 228.374.2099
Fax: 2287620299 Faxr 22B.435,7090

Raymond L. Brown
228.762.0035, ext. 112

rib@brownbuchanan.com
Reply: Pascagoula

June 12, 2006

VIA FACSIMILE (202) 228-1698
The Honorable Arlen Specter
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Senator Specter:

1 write in supi)ort of the nomination of Michael B, Wallace of Jackson, Mississippi,
for the Fifth Circuit Court of Appeals.

Like Mike, I was a law clerk for ajustice of the United State Supreme Court, but we
were years apart, He clerked for Justice William Rehnquist, and 1 clerked for Justice Tom
Clark. Iam also a past president of the Mississippi Bar, a Fellow and currently on the
national Board of Regents of the American College of Trial Lawyers, and have been active
in the ABA.

I have known Mike Wallace of years, have worked with him on legal maiters, and
have been around him at social and professional gatherings. He possesses the kind ofability,
dedication and temperament I want to see on the federal bench.

Turge his confirmation for the Fifth Circuit Court of Appeals.
Sincerely,
Raymond L. Brown
RLB/tmr

cc:  The Honorable Patrick J. Leahy (via facsimile - 202.224.9516)

Office of Legal Policy (vis facsimile - 202.514.5715)
RLB/Mise/Bpocter061208mmr
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www.phelpsdunbar.com
FRED M. BUSH, JR.

bushf@phelps.com

July 5, 2006

VIA U.S. MAIJL

shington, DC 20510

Dear Senator Specter:

-It is with a great deal of pleasure that I join other past presidents of the Mississippi State
Bar in urging the Senate to_consent to the President’s appointment of Michael B. Wallace to the
United States Court of Appeals for the Fifth Circuit. ‘I do not believe a more qualified person
could be found. T also write to strongly protest the finding of him as “not qualified” by the
Standing Committee on Federal Judiciary of the American Bar Association.

His academic performance at Harvard and the University of Virginia Law School was
outstanding. Since graduating, he has served as a clerk in both the Mississippi and U.S. Supreme
Courts, an aide to Senator Lott, and Chairman of the board of directors of Legal Service
Corporation, a part-time, non-judicial job. In addition to service in all three branches of
government, he has had an extensive and varied private practice for more than 20 years. No fair
and - unbiased evaluation could find him other than “well qualified” academically and
professionally. -

Mike Wallace is a man of high moral principles and absolute integrity. [ have known
Mike all of his life, and have been friends with his parents and grandparents for more than 60
years. The uncle for whom he was named was a classmate and one of my closest friends at the
Naval Academy. From 1990 until my retirement, Mike and I were law partners in different
offices of our firm. His moral character is absolutely above reproach. Iunderstand that the ABA
committee-which rated him “not qualified” told him they found nothing about him that was
adverse to-his reputation for highest integrity. . :

The conclusion is inescapable that the NBA committee based its finding of “not
qualified” on political or personal grounds, and I think I may be able to shed some light on that.

TO218171.1
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The Honorable Arlen Specter
July 5, 2006
Page 2

In 1989, Mike was chairman of the board of Legal Services Corporation and in that
capacity was invited to appear on a panel at a meeting of the ABA in Honolulu where the roie of
the federal government in providing legal services to the poor was one topic for discussion. I
was present as a delegate to the ABA House of Delegates and attended the meeting. Opinion
was sharply divided, and many of us took a more liberal view than Mike, but were prepared to
hear a full and fair discussion. The ABA panelists were so vicious and personal in their attack
on Mike that many of us were offended and expressed our displeasure at the time. One of the
members of that panel is now President of the ABA and I believe another is on the Standing
Committee.

It seems clear that the ABA committee, faced with the obvious fact that Mike is qualified
academically, professionally, and ethically, found him “not qualified” for political or ideological
reasons. With all deference, any findings by the ABA in such a situation should be disregarded
by the Senate.

I most respectfully urge your Committee to confirm Michael B. Wallace to a seat on the
United States Court of Appeals for the Fifth Circuit.

Sincerely,
Fred M. Bush, Jr.

FMBjr:sik

cc: The Honorable Patrick J. Leahy
Ranking Member, Committee on the Judiciary
United States Senate
152 Dirksen Senate Office Building
Washington, DC 20510

TO218I711
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Jason R, Busk
Direct Diak 601.351.8915
Direct Fax: 601.974.8915
E-Mait Address: jbush:@bakerdonelson.com

July 25, 2006
Via Facsimile (202-228-1698)

The Honorable Arlen Specter
Chairman, Committee on the Judiciary
Unites States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Senator Specter:

1 am writing to disagree with the vecent report of the American Bar Association’s Standing
Committee on Federal Judiciary that Mr. Mike Wallace is “not qualified” for the position to which he
has been nominated.

Mike’s formal educational and clerkship experience include: undergraduate education at
Harvard, Editor of the Virginia Law Review, clerkships at the Supreme Court of Mississippi and the
Supreme Court of the United States, the latter for then Associate Justice William H. Rehnquist.

In the private practice of law in Mississippi, Mike has eamed thie highest reputation among his
peers for legal ability and integrity. Based on peer reviews, the respected legal publication Martindale
Hubbell has given Mike its highest “AV” rating attesting to his superb reputation for integrity and legal
ability. Two other prominent publications that base their ratings on peer reviews: “The Best Lawyers in
America” and “Chambers USA” both list Mike as one of Mississippi’s Top business litigators: He is a
Fellow in the American Academy of Appellate Lawyers, an organization composed of America’s
foremost appellate advocates. Membership in the Academy is by invitation.

I doubt it seriously if many, or any, members of the ABA Standing Committee have these
qualifications. It is inconceivable that anyone who has knowledge of Mike Wallace's intellectual and
professional -abilities, and is aware of his reputation for personal and professional integrity, could doubt
that he possesses any of the qualities necessary for distinguished service on the federal bench,

In my short time in private practice, 1 have found Mike Wallace to be an excellent lawyer. 1am
convinced that Mike would judge fairly and without favor the matters that come before him. Therefore,
I urge your Commitiee to confirm Michael B. Wallace to a judgeship on the United States Court of
Appeals for the Fifth Circuit.

IMURBE 404164 vi
9600000-000100.07/25/2006 -

ALABAMA + GEOQRGIA +« LOUISIANA « SﬂSS‘SS“’P} + TENNESSEE » WASHINGTON, D.€. » BEHING. CHINA

Represratativ: Dffee,
BYC fotermationst. 110
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The Honorable Arlen Specter

July 25, 2006

Page 2
Very truly yours,
BAKER, DONELSON, BEARMAN,
CALDWELL & BERKOWITZ, P.C.
Jason R. Bush

JRB:;jlw

cc: The Honorable Patrick J. Leahy (fax# 202-224-9516)
Ranking Member, Committee on the Judiciary
United States Senate
152 Dirksen Senate Office Building
‘Washington, DC 20510

Office of Legal Policy (fax# 202-514-5715)

JM IRBI 404164 vi
9600000-000100 97/25/2006
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WATKINS & EAGER
A Profeisional Limitcd Liabilicy Compsny
Auorncys and Counselors at Law CHARLES CLARK

S, B i o o
. w00 Basy CAPITOL STREST chas. clark@watkinssager.com
JACKSON, MISSISSIPP 19201
TELEPHONE: {501} 9486470
FACKIMILE: {601) 334-3623
July 7, 2006
Via Facsimile
Honorable Arlen Specter Honorable Patrick Leahy
Chairman, Committee on the Judiciary Ranking Member of the Committee
of the United States Senate on the Judiciary of the
224 Dirksen Senate Office Bldg United States Senate
Washington, DC 20510 152 Dirksen Senate Office Bldg
Washington, DC 20510

Re:  Nomination of Michael B. Wallace of Jackson, Mississippi
to be a Judge on the United States Court of Appeals for the
Fifth Circuit

Deat Senators Specfer and Leahy:

The purpose of my letter is to recommend that the Committee on the
Judiciary advise and consent to the nomination by the President of Michael B.
Wallace to serve as a Judge on the United States Court of Appeals for the Fifth
Circuit.

The bases on which I presume to make this recommendation to you are as
follows.

I have persenally known Mike Wallace during the thirty years he has
practiced law in Mississippi. From November 1969 until January 1992, during the
time when I served as a Judge of the Fifth Circuit, which includes the period from
October 1981 until January 1992, when I served as Chief Judge of that Court, I
was familiar with Mike’s work and reputation as an able appellate advocate before
the Court,
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Honersble Arlen Specter
Honeorable Patrick Leahy
July 7, 2008

Pags )

Since retiring as Chief Judge, 1 have returned to the private practice of law
in Jackson, Mississippi and have known Mike's excellent reputation in the
Jackson legal community on an different, closer basis. Mike and [ have
represented the same clients, and have represented adverse clierits in various legal
matters over this period of timme. He is a highly valued colleague and a worthy
opponent.

Mike received outstanding legal training at Harvard College and the
University of Virginia. He has implemented his training with diligent work, skill
and insight to legal issues that have developed him into an outstanding lawyer.

Based upon my long personal knowledge of Mike’s legal career, and of
Mike as a person, both en and off the bench, I feel confident when I assure the
Cominittee that he is an outstanding appellate lawyer and will make a superior
judge of the United States Court of Appeals for the Fifth Circuit. [am fully
confident that his confirmation will make this Cornmittee, and my Court, proud of
his service as a judge.

I was shocked (and disappointed) when the Standing Committee on the
Federal Judiciary of the American Bar Association declared Mike Wallace
unqualified to serve as a member of the United States Court of Appeals. I must
think that they could not have known him as long, or as well as I do, to pronounce
such a wrong judgment. I would hope that group will make the details on which
they based their condemnation public so that it can be refuted.

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00220 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC

39984.145



VerDate Oct 09 2002

213

G4 2008 1614 FRA BUT 9493 UsZd FAINLHY % tAHER PFLLG B vvG s uue

Honorable Arlen Specter
Honorable Patrick Leahy
July 7, 2006

Page 3

{f I may be of any further assistance in this matter, I would be obliged if you
would let me know,

Respectiully,

Clae, Crx

Chatles Clark

CCj
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Bradley Arant e o werevs
COLREA.BO00  FAX 801 048 3000
BRADLEY ARANT ROSE & WHITE WAL B8O EXARANT.COM
David W. Clark

Oirece Diak: 501-552-9913
Dircct Fax: 601-592-1413
July 11, 2006 delari@bradleyanant.com

VIA FACSIMILE (202-228-1698) and United States Mail

The Honorabie Arlen Specter
Chairman, Committee on the Judiciary
United States Scnate

224 Dirkserni Senate Office Building
Washington, DC 20510

Re: Nomination of Michael B. Wallace
Dear Senator Spencer:

T am ope of the Mississippi Bar delegates to the American Bar Association House of
Delegates, having served from 1998 to 2006, and 1 have been aclive in the ABA’s Scction of
Litigation. T also served from 1988 to 1997 as a member of the Board of Directors of Central
Mississippi Legal Services, and earlier this year I was the local organizer of an ABA Section of
Litigation “Critical Trial Skills” workshop for Legal Services lawyers in the Mid-South.

With regard to Mr. Wallace and his nomination, you have heard from other Mississippi
lawyers who were shocked, as was 1, that the ABA's Standing Committec on the Federal
Judiciary found Mr. Wallace “not qualified” for a position on the Fifth Circuit Court of Appeals.
1 shall not repeat what they have told you about Mr. Wallace's excelient reputation for integrity,
legal ability and professional service, except to note that.I believe this high opinion is shared by
all who have known or worked with him. )

I write to ask you and your committee to give Mr. Wallace a filll and fair hearing. Since
the ABA’s Standing Committee has not revealed the basis for its “not qualified” conclusion ~
and apparently will riot do so prior to the hearing - your Committee should {1} require the
Standing Committee to present its “evidence,” (2) adjoumn the hearing for one week, then (3)
hear from Mr. Wallace or others who wish to respond to whatever the Standing Cormmittee has
presented. ’

Basic faimess requires that Mr. Wallace be given a full hearing, with the time and
opportunity {o respond, including to respond to any previously undisclosed information.

BIRMINGHAM CHARLOTTE HUNTSVILLE JACKSON MONTGOMERY WASHGTON, DC
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The Honorable Arlen Specter

July 10, 2006
Page 2
Sincerely,
David W. Clark
DWC/sdt

cc: The Honorable Patrick J. Leahey (via facsimile 202-224-9516)
Ranking Member, Commitice-on the Judiciary
United States Senate
152 Dirksen Senate Office Building
‘Washington, DC 20510
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COMMUNITY RIGHTS COUNSEL
EARTHJUSTICE

September 25, 2006

The Honorable Arlen Specter

Chairman, Senate Committee on the Judiciary
United States Senate

Washington, D.C. 20510

The Honorable Patrick J. Leahy

Ranking Member, Senate Committee on the Judiciary
United States Senate

Washington, DC 20510

Re:  Nomination of Michael B. Wallace to a Lifetime Position on the U.S. Court of Appeals
for the Fifth Circuit.

Dear Chairman Specter and Ranking Member Leahy:

We are writing to express our serious concerns over the nomination of Michael B. Wallace
to a lifetime position on the U.S. Court of Appeals for the Fifth Circuit. Mr. Wallace’s record is
troubling for at least three reasons.

First, as Chair of the Board of the Legal Services Corporation (LSC), Mr. Wallace argued
that the Corporation itself was unconstitutional. This argument cannot be squared with Supreme
Court precedent and it undermines the existence and functioning of a long list of federal
government corporations, commissions, and boards, including the Nuclear Regulatory Commission,
the Consumer Products Safety Commission, and the Marine Mammal Commission, which operate
with some independence from the political wishes of the President.

Second, Mr. Wallace has testified to Congress that “no regulations of any agency should
take effect until enacted pursuant to Article L” This is a truly radical position -- requiring that a law
be passed every time a new or modified regulation is proposed -- that would make it virtually
impossible for the Environmental Protection Agency, the National Labor Relations Board and a
broad range of governmental agencies to accomplish their congressional mandates.

Third, Mr. Wallace’s tenure as head of the LSC raises important questions about his
comumitment to securing access to courts, a critical environmental concern.
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MR. WALLACE’S TROUBLING TENURE ON THE BOARD OF THE LEGAL SERVICES
CORPORATION

Attacking Independent Agencies

The Legal Services Corporation (LSC) was created in 1974" under President Richard Nixon
to promote equal access to the nation’s courts by providing legal assistance to poor individuals who
otherwise could not afford representation.” Congress designed the LSC to be as free as possible
from “political pressure” at the federal, state and local levels.®> Since its inception the LSC has
provided access to the courts for poor people on a range of issues,’ including vital environmental
claims® such as toxic torts (particularly exposure to lead paint and pesticides) and environmental
justice.® The LSC’s April 2006 Performance Criteria document states that:

The program considers all civil legal problems and needs. broadly encompassing any matters
susceptible to resolution through legal representation and other program activity, including

all primary needs such as decent and affordable shelter, adequate nutrition, access to quality
health care, income sufficient for a decent and secure life, physical and environmental safety
and security protection of civil rights and fundamental dignity. education and employment
necessary_to earn adequate income and function as a member of society, and problems that
affect the safety, security and stability of families.”

! Legal Services Corporation Act, Pub. L, No, 93-55, 88 Stat. 378 (1974), as codified and amended at 42 U.S.C. § 2996
(2000).

242 US.C. § 2996b. See also, Larry R. Spain, The Opportunities and Challenges of Providing Equal Access to Justice
in Rural Communities, 28 WM. MITCHELL L. REV. 367, 371 (2001).

3 Richard L. Abel, Law Without Politics: Legal Aid Under Advanced Capitalism, 32 UCLA L. REV. 474, 532 (February
1985).

% The Legal Services Corporation Act, supra note 1, gives the LSC broad authority to fund representation for clients in
civil cases, with limited enumerated exceptions (lobbying, etc.). See, 42 U.S.C. §§ 2996b(a), 2996e, 2996f.

* The LSC specifically instructs those charged with evaluating LSC programs for their responsiveness to “pressing”
civil legal needs to consider, “physical and environmental safety and security.” Legal Services Corporation,
Performance Criteria, at 11, April 2006, available online at: http://www.1sc.gov/pdfs/LS CPerformance Criteria.pdf

¢ Many examples exist of LSC funded projects on these issues. For a sampling, see, e.g.: Colorado Legal Services,
Casillas Pesticide Action Project, information available online at: htp://www.Ir.Isc.gov/

abstracts/abstract.asp?levell=SPA &level2=Migrant&abstractid=030100&Imageld=1; Legal Aid of North Carolina,
information on statewide environmental program available online at: http://www.legalaidne.org

{programs/EPTP Summary/default.htm; Legal Services in Puerto Rico, including environmental clinic (as reported in
LSC’s publication, Equal Justice Magazine, Vol. 4, No. 1, Spring 2005) available online at:
http://eim.isc.gov/EIMIssuel/povertyinpuertorico.htm; Rhode Island Legal Services, discussing work on
environmental justice at available online at; http:/www.lri Isc.gov/state planning/sifevals/ri_slfeval 02. pdf, Articles
about LSC pesticide and lead paint work in CA available online at: http:/www.lsc.gov

/press/updates_detail T6_RS56.php; and http://www.signonsandiego.com/news/state/20030806-0358-ca-landlords-
award.html also reported by the Brennan Center at htip://www brennancenter.org/programs
/lse/pages/view_elerts.php?elert_id=&s_date=&e_date=&category id=5&end_date=&page=76&search_text=

? Supra, note 5 (emphasis added).

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00225 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC

39984.150



VerDate Oct 09 2002

218

September 25, 2006
Michael B. Wallace Nomination
Page 3

During the first term of his presidency, Ronald Reagan made three attempts to abolish the
LSC.® When these attempts failed, Reagan made multiple recess appointments to the LSC’s Board
of Directors, including Mr. Wallace, in what many on both sides of the political aisle saw as an
attempt to dismantle the organization from the inside out.”

Mr. Wallace worked diligently to accomplish this objective and, in doing so, he
demonstrated hostility to the existence and functioning of independent agencies. Most prominently,
as the Chairman of the Board of Directors of the LSC, Mr. Wallace testified before Congress and
took the position that the organization he headed was unconstitutional.’® Mr, Wallace argued LSC
“violates the separation of powers doctrine” because the Cor{:oration performed “executive branch
functions” but was outside the firing control of the President.!

Mr. Wallace’s argument (that the LSC was unconstitutional) was aggressive and wrong for
three reasons. First, in 1988, the year before Mr. Wallace’s testimony, the Supreme Court in
Morrison v. Qlson™ rejected a similar argument about executive power by a vote of 7-1. Second, in
contrast to cases like Bowsher v. Synar,”® where the Supreme Court had limited Congress’s
flexibility in structuring administrative agencies, the establishment of the LSC did not involve any
attempt by Congress to grab power from the President for itself. Rather, the LSC was designed to
be independent of both Congress and the President. Finally, the argument that the President must
be given control over the LSC is remarkably weak given that the LSC is a quintessential example of
an agency that exercises no executive authority and functions best when operating independent of
political branches.

Crippling Regulatory Agencies

In pror testimony before the Senate Appropriations Committee, Mr. Wallace took the even
more remarkable position “that no regulations of any agency should take effect until enacted

® See e.g., Scott L. Cummings, The Polifics of Pro Bono, 52 UCLA L. REV. 1, 21-22 (Oct. 2004); Michael 5. Serrill, 4n
Organization at War with Iiself: Legal Services riffes its files and ruffles some feathers, Time Magazine, Oct. 3, 1983;
Nina Totenberg, Al Things Considered, National Public Radio (Oct. 13, 1983).

® See e.g., Michael B. Wallace, Out of Control: Congress and the Legal Services Corporation, in L, Crovitz & J.
Rabkin, The Fettered Presidency: Legal Constraints on the Executive Branch (1989); Scott L. Cummings, supra note
8;. Serrill, at supra note 8; Nina Totenberg, at supra note 8.; Ethan Bromer, Afier surviving the Reagan ax, Boston
Globe (Nov. 27, 1989). President Reagan appointed 11 members of the Board of L.SC, five Democrats and six
Republicans, the maximum number of Republicans allowed by statute. One of the other Republicans chosen by Reagan
to sit on the Board was Thomas F, Smegal, Ir. Mr. Smegal testified before the Appropriations Committee to comment
on Wallace’s testimony and to make clear to the Committee that Wallace’s views did not represent his own.

1 Departments of Commerce, Justice, and State, the Judiciary and Related Agencies Appropriations for Fiscal Year
1990: Hearings Before a §. Subcomm. of the Comm. on Appropriations, 101st Cong. 1227, (1989).

"1 Departments of Commerce, Justice, and State, the Judiciary and Related Agencies Appropriations for Fiscal Year
1990: Hearings Before a S. Subcomm. of the Comm. on Appropriations, 101st Cong. 1224 (1989). Mr. Wallace’s
argument was premised on what is commonly referred to as “unitary executive theory.” For more information about
this theory and an explanation of why absolutist notions of executive power are inconsistent with the text, structure, and
history of the Constitution, see hitp://www.communityrights.ore/CombatsTudicial Activism /TEP/Alito.asp

2487 U.S. 654 (1988).

B 478 U.S. 714 (1986).
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pursuant to Article 1" This is a radical proposal that would make it virtually impossible for
agencies to function. Had Mr. Wallace’s suggestion ever been given effect, the result would be that
anytime an agency produced a regulation, that regulation would then have to be passed as
legislation by the House and Senate and signed into law by the President. This process would
virtually eliminate the ability of agencies to accomplish their congressional mandates. Agencies
such as the Environmental Protection Agency, the National Labor Relations Board, the Federal
Communications Commission, the Securities and Exchange Commission, the Consumer Product
Safety Commission and many others would virtually cease to function.

Mr. Wallace’s argument is aptly characterized as the non-delegation doctrine on steroids.
For years, industry groups and anti-government activists have been arguing that the so-called non-
delegation doctrine — which prevents Congress from delegating its legislative authority to others —
radically limits the power of agencies to make and enforce federal rules and regulations. The
Supreme Court unanimously rejected such arguments in Whitman v. American Trucking
Association.”

While Mr. Wallace™s arguments for both extraordinary legislative and executive powers may

‘seem discordant, these positions are united by the ultimate goal of impeding agency action. Mr.

Wallace would put government agencies under the control of both the President, who could hire and
fire agency heads at will, and Congress, which would have to approve any new regulation pursuant
to Article I (which requires that legislation be passed by majorities in both houses of Congress and
signed by the President). The result would be to cripple the functioning of the federal government
and put at risk a century of progress in many areas of law of critical importance to Americans
including civil rights, labor relations, and the environment.

Limiting Access to Courts

During his tenure as Chair of the LSC Board, Mr. Wallace also worked tirelessly to reduce
the LSC’s annual appropriations. According to another member of the LSC Board who was also
appointed by President Reagan, Mr. Wallace showed genuine disregard for the need to fund legal
services for the poor.’® This is a serious charge for a nominee to the federal appellate bench, one
directly related to the federal court’s highest mission: providing “justice for all.” Access to the
courts is critical to ensuring the enforcement of environmental, civil rights, labor and other laws.
Limited access would significantly hinder the ability of individuals to be protected from toxic
pollution and other harms.

** Departments of Commerce, Justice, and State, The Judiciary and Related 4 gencies Appropriations for Fiscal Year
1988, Hearing Before the 8. Subcomm. of the S. Comm. on Appropriations, 100% Cong. 257, HR 2763, pg. 638 (1987).
1% 531 1.8, 457 (2001).

' Thomas Smegal, one of the LSC Board members, testified that Wallace advocated for the demise of LSC going as far
as to hire “professional to lobby your committee for an 18 percent reduction in legal services funding.” When that tactic
did not work, Wallace “urged, through the conservative 700 club, that the voters call President Reagan and ask that he
veto the whole appropriations bill. That doesn’t sound like a board, a six-person majority, that supports the delivery of
legal services to the poor.” Depariments of Commerce, Justice, and State, The Judiciary and Related Agencies
Appropriations for 1990, Hearing Before the S. Subcomm. of the S. Comm. On Appropriations, 101* Cong. 456 (1989).
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Mr. Wallace’s record at the helm of the LSC suggests he worked vigorously during his
tenure to diminish the organization’s role, variously asking Congress: (1) to abolish the LSC’s
Board and tun the corporation into a federal agency;'” (2) to reduce the LSC’s budget;'® (3) to
restrict the flow of private funds donated to the LSC in support of its work;!? (4) to create a
competitive bidding procedure among lawyers working for LSC;® and (5) to institute a number of
measures to protect the interests of those defending against a party represented by the Lsc2

These activities, taken in the face of bipartisan support™ for the LSC in Congress, led
Republican Senator Warren Rudman to accuse Mr. Wallace and the rest of the Board of acting with
“absolutely bad faith” explaining, “There is absolutely no trust in the present Board. They have
adopted regulations that hinder legal services, they have held secret meetings, and they have done
audits [of LSC grant recipients] that were actually harassment "

This record raises questions about Mr. Wallace’s ability to carry out a statutory mandate that
is adverse to his personal views, and his commitment to providing access to the courts for indigent
litigants.

Thank you for your consideration of our views on this important nomination.

Sincerely yours,
Doug Kendall

Executive Director
Community Rights Counsel

Glenn P. Sugameli
Senior Judicial Counsel
Earthjustice

cc: Members, Senate Committee on the Judiciary

¥ Supra note 14, at pg. 660.
'8 Departments of Commerce, Justice, and State, The Judiciary and Related Agencies Appropriations for 1990, Hearing
Before the S. Subcomm. of the S. Comm. On Appropriations, 101% Cong. 456 (1989).
' Supra note 14
2 Legal Services Corporation Reauthorization, Hearing Before the S. Comm. on Administrative Law and Government
Relations of the Comm. On the Judiciary House of Representatives, 101" Cong. 30, pgs. 16-17, (1989).
2! Mr. Wallace suggested: (1) mandating that the LSC pay opposing counsel’s fees when the LSC does not prevail in
court; (2) requiring LSC clients to contribute to the cost of their representation; and (3) requiring parties to negotiate
Ezrior to trial. Supra n. 20,

Testimony of Thomas F. Smegal, Jr., then Member of the LSC's Board, Supra 1. 14; Kenneth Jost, Sabotaging Legal
Aid, The Christian Science Monitor, Jun. 2, 1989.
 Paul Barrett, Under Bush, a Band of Reaganites Continues to Fight to Slash Funds for Legal Aid to the Poor, Wall.
St. J., Aug. 29, 1989.
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State of Connecticut
DIVISION OF CRIMINAL JUSTICE

OFFICE OF

THE STATE'S ATTORNEY

JUDICIAL DISTRICT OF WATERBURY
Ch 400 Grand Street

WATERBURY, CT. 06702-1913
TELEPHONE {203) 236-8130

JOHN A. GONNELLY -8155
STATE'S ATTORNEY LYNIS SAUVLS QILINN FAX(203) 236-815!

July 7, 2006

ARLEN SPECTER
rAIrILIE

JUL 1 7 2006

The Honorable Arlen Specter
Chairman, Committee on the Judiciary
United State Senate

224 Dirkgen Senate Office Building
Washington, D.C. 20510

Dear Chairman Specter:

I am currently the State’s Attorney for the Judicial District of
Waterbury, a position that I‘ve held for the past twenty-three
years. Prior to becoming State’s Attorney I was an Assistant
United States Attorney for the District of Connecticut.

I am writing on behalf of the Honorable Vanessa Bryant, who has
been nominated for a Federal District Court judgeship for the
District of Connecticut. Judge Bryant served as a criminal judge
in this Judicial District from 1998 to 2000. She was assigned to
do criminal arraignments and trials. During her tenure she also
presided over our Drug Court and handled the Domestic Violence
docket. One of her initiatives in the Brug Court was a
graduation ceremony for those who had.successfully participated
in the program. The ceremony which was witnessed by family and
friends concluded with each successful candidate receiving a
certificate attesting to their achievement. One of the graduates
is now a Juvenile Court probation officer in our system.

Judge Bryant presided over several felony trials that afforded me
the opportunity to observe her courtroom demeanor. I have found
her to be a knowledgeable, well organized and efficient trial
judge. In her contacts with members of this office, she dealt
with everyorie in an even handed fashion. She is well 1liked and
respected by those who work in this courthouse, including judges,
defense attorneys, public defenders, and courthouse staff.

AN EQUAL OPPORTUNITY EMPLOYER
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I believe the traits which Judge Bryant possesses, and that would
benefit our Federal Court system and the citizens of this State
the most, are her compassion for people and her integrity.
Although she is firm in her decisions, she also has demonstrated
concern for defendants, victims of crime, and each of their
particular needs.

Ag for integrity, as far as I am concerned, Judge Bryant is
beyond reproach. While she served in this Judicial District, she
was known for her honesty and her exemplary conduct both in and
out of court.

I would highly recommend Judge Bryant for the Federal Bench.
There is no doubt in my mind that she will prove to be an asset
to our court system, and most of all will set a standard for
which the citizens of this State and our Nation will be proud.

Very truly yours,

T EAC

John A. Connelly
State’s Attorney
Judicial District of Waterb

JAC:nlb

AN EQUAL OPPORTUNITY EMPLOYER *
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Day, Berry & Howard vip

COUNSELLORS AT LAW

Dean M. Cordiano 06 JUL 2 i PH l’: 2!;

Direct Dial: (860) 275-0179
E-mail: dmcordiano@dbh.com

July 11, 2006

VIA FACSIMILE AND REGULAR MAIL

The Honorable Arlen Specter
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510

Re:  The Honorable Vanessa L. Brvant

Dear Senator Specter:

I am writing to you in support of the nomination of Vanessa L. Bryant for Uriited States
District Court Judge for the District of Connecticut. T have been a trial lawyer for thirty years at
the firm of Day, Berry & Howard LLP in Hartford, where I practice in the areas of complex
commercial and environmental litigation. As a partner in one of New England’s largest law
firms, I have appéared before judges throughout New England and nationally, and I have
appeared before every District Judge now sitting in Connecticut. I am a member of the
American Board of Trial Advocates, an organization of the most experienced trial lawyers in the
country, which includes both plaintiff and defense counsel. I also am a Barrister in the Oliver
Ellsworth Inn of Court in Connecticut.

T have known Judge Bryant for many years. I first met her when she worked with me at
Day, Berry & Howard in the late 1970s. "Even as a young lawyer, hier work was very promising
and accurate. We have remained acquaintances through the years as she worked in-house at
Aetna and after she became a partner at the firm of Hawkins Delafield & Wood LLP. Since she
became a Connecticut Superior Court judge, I'have appeared before her in several civil cases,
including both contested hearings and settlement conferences.- She is intelligent, insightful, and
very practical. - During settlement conferences, she quickly grasped the essential issues in the
cases before her and was able to bring the cases to closure. o

ITam pafticularly puzzled by the comment I have read in the newspapers that J udgé ’

Bryant lacks a “judicial temperanient,” During all the times I have appeared before her, Judge
Bryant was respectful, dignified, even-handed and never vindictive or mean-spirited to the

CityPlace I | Hartford, CT 06103 | £860 275 0100 £860 275 0343 |

Boston Greenwich Hartford New Haven New York Stamford West Hartford — wwudbb.com
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lawyers or parties involved. She has an excellent judicial temperament, the equal of any state or
federal judge sitting in Connecticut.

As a member of the Oliver Ellsworth Inn of Court, I meet monthly with local members of
the Connecticut bar and bench. In my seven years with this organization, I have never heard any
lawyer or judge make negative comments about Judge Bryant’s intellectual abilities or her
judicial temperament. I strongly recommend Judge Bryant as a federal judicial appointee,
without reservation, and I add my name to those who believe she will make a fine addition to the
federal bench in Connecticut. Should you have any questions, please do not hesitate to contact
me.

Very truly yours,
Dean M. Cordiano

DMC/mls
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AnOutieach Ministiy ot New Horizon Church

July 11, 2006

Attn; The Honorable Arlen Specter

Chairman, Committee of the Judiciary U. S. Senate 224
Darken Senate Office Building

Washingion, DC 20310

Delar Sir;

Greetitigs! T am writing in Support of the nomingtion of Mr. Michael Wallace to the
Federal Judgeship.  As Senior Pastor of New Horizon Church 1 havé had the pleasure of
knowing and working on'several projects with him. 1 have also watched his carcer and
admired his success over the years as well as t‘ne nare he has made for himself in this
community: .

In 1997 the church that I pastor, which is predominantly African Ametican, afid Trinity
Presbyterian Church, which is.predominantly white, were starting to discuss a
relationship between thetwo-churches which would-eause ts:to-perform a number of
ministry tasks together. Although it was a great idea; and-sad to say pioneering for
churches in Mississippi; atthe time the old guard at Trinity said no:

. Ttwasthie hard work of Michael Wallace and other progressive; open-minded, Christ

hononng leaders at Trinity Presbyterian Churéh who ifva year’s tirtie turned. an awful
decision around into the premiere interracial church partnership in the State of
Mississippi.’ Trinity and New Horizon’s telationship prevdntcs Mission Mississippi and is

- aworking modsl for other chugchés.

Tknow that Michael Wnliace was-one of those at the center vl that fight and I appreciate
him for it. -In the same way Michae! Wallace has continued to fight the good fightof .~
open access-and progressive thinking over the years. 1 'support Michael Wallace in his
quest for this appointment and-pray he is successful:

Counting Tt All Jaoy,

Horne, CLLL)

Bishop Ronnie Crudup

2650 Belvedere Dilve Jackson MS 39212 {601} 371-1427 |
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1268 135 NORTH
BAI< I ,R, MEADOWBROOK OFFICE PARK
JACKSON. MISSISSIPPI 39211
DONELSON ' PHONE: 601.351.2400
B WELL TAX: 601.51.242+4

& BERKOWITZ, PC MAILING ADDRESS;
P.0, BOX 14167
JACKSON, MISSISSIPF] 39238

www.bakerdonelson.cam
MICHAEL T. DAWKINS, SHAREHOLDER
Dirert Dial: 601.351.2428

Direct Fax: 601.592.2428
E-Mai! Address: mdawkins@bakerdonelsen.com

July 3, 2006

The Honorable Arlen Specter
Chairman, Committee on the Judiciary
Unites States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

Dear Senator Specter:

1 am in support of the confirmation of Michael B. Wallace as a judge on the United States Court
of Appeals for the Fifth Circuit. I disagree with the American Bar Association’s Standing Committee
report stating that Mr. Wallace is “not quatified” for the position to which he has been nominated.

T have witnessed Mike Wallace as a practitioner in the courtroom. There are few lawyers, maybe
none, 1 have seen who I would rank above Mr. Walldce as an advocate. It is my observation that he is,
likewise, a trustworthy officer of the Court.

The ABA’s rating of Mr. Wallace is a shock to me and many of us in this venue who have had
the privilege of working with and around Mr. Wallace. 1 would expect Mr. Wallace to be on the short
list of judicial candidates in this area because of his exceptional reputation and intellect. T urge the
Committee to vote to confirm Mr. Wallace’s appointment to the federal bench.

Sincerely,

BAKER, DONELSON, BEARMAN,
CALDWELL & BERKOWITZ, P.C.

el 7. iy o
Michael T. Dawkins
MTD:Ilt

M MTD 372643 vi
$600000-000100 07/03/2006

ALABAMA + GEORGIA » LOUISIANA + MISSISSIPPL » TENNESSEE + WASHINGTON, D.C. » BEMING., CHINA

vy Offi,
BOAC Intemaivnsl, L1C
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TO 95149484

LAW OFFICES
WisE CARTER CHILD & CARAWAY

PROPESSIONAL ASBOCIATION
600 HERITAGE BUILDING
401 EAST CAPITOL STREET
JAGKSON, MISSIS5IPFE 35201

MAILING ARDRESE
POST OFFICE BOX 651
JACKSON, MISSISSIPP! 35205-06%1

SEORGE Q. EVANS 501-868-5500 FACSIMILE: 601-868-5519
n E-MAIL: GQE@wisecarter.com

June 27, 2006

ashmgton D.C. 20510-6275

RE: Michael B. Wallace, Esq.
United States Court of Appeals for the Firth Circuit

Dear Senator Specter:

| write to you and the Senate Committee on the Judiciary as a Mississippi lawyer

with 36 years plus experience, as past president and immediate past chairman of my
taw firm, as a longtime fellow of the American College of Tria! Lawyers and member of
ABOTA, as a practitioner in the Fifth Circuit Court of Appeals and as a person who at
the end of August this year will retire from the active practice of law to bacome a full-
time staff member in my locai Parish. 1 also write as one of the dwindling body of
democrats left in Mississippl.

i am astounded by the unanimous opinion of the ABA Standing Committee on
Federal Judiciary that Michael B. Wallace, Esquire, is not qualified for appointment as
Judge of the United States Court of Appeais for the Fifth Circuit. This cannot be a
reasoned opinion. It violates all that applies to qualifications — education, fraining,
experience, temperament, achievement. | need not teli you, as surely you know, that
Mike Wallace has excelled in each of these. Qualifications, therefore must mean
something completely different 1o the ABA Committee from what it means to me or what
I truly believe it means in generally accepted parlance | fear political philosophy has
been mistaken for qualifications.

i dlsagree with Mike Wallace approximately 80 to 90 percent of the time
conceming political philosophy which we discuss with some frequency. His wife
practices law with me and we inevitably seem to sit with each other at our firm functions
which Mike attends. My social work wife, whe is even more of a-Democrat than | am,
has famous or infamous political discussions {disagreements) with Mike at such
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Senator Arlen Specter
June 27, 2006
Page 2

functions with Barbara Wallace and me frequently relegated to interested bystanders. |
have opposed Mike on legal services having served on the Central Mississippi Legal
Services Board for 10 years. 1 certainly do not agree with the Bob Jones politics, nor
even with the impeachment attempt as carried out. Bill Clinton embarrassed me greatly

_and should have been ashamed of himself but so should have the opponents.

Having said all of that, Mike Wallace is imminently qualified to sit as a Fifth
Circuit Judge. Furthermore, never in my long years of knowing him have | seen
behavior which would raise any question about his judgment or temperament that would
adversely impact judicial faimess or impartiality.

Uniless some type of political litmus test Is substituted for qualifications, the ABA
Commitiee's opinion should be rejected and the Judiciary Committee should
recommend his confirmation.

Thank you for allowing me to express myself on this subject,

Very truly yours

{é' é’m

eorge Q. Evans
GQE/sr

Y2008 Gen & Liwpd )
cc: Senate' Commitiee on thé Judiciary
frict Miers, Esq.
Rachel Brand, Esq.
ABA Standing Committee on Federal Judiciary
Denise Cardman, Esq.
Senator Trent Lott
Senator Thad Cochran
Michael B. Wallace, Esq.

¥k TOTAL PAGE.B3 %%
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July 17, 2006

The Honorable Arlen Specter
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510

Re:  Nomination of Michael B. Wallace to the
United States Court of Appeals for the Fifth Circuit

Dear Chairman Specter:

As former law clerks for the late Chief Justice William Rehnquist, we write to support the
nomination of Michael B. Wallace of Mississippi to the United States Court of Appeals for the
Fifth Circuit and to urge the Committee to report the nomination favorably to the full Senate.

Although only two of us served with Mike as co-clerks, all of us have gotten to know him
1o & greater or lesser degree over the years. Several of us have worked with him on cases in
private practice, others are fellow members of the American Academy of Appellate Lawyers,
and still others worked with him when he served as the chair of the Appellate Advocacy
Committee of the Defense Research Institute, and/or as the chair of the Legal Services
Corporation. We hold him in the highest regard, both professionally and personally.

- Given Mike’s extraordinary professional credentials, his long and impressive experience

as a practicing litigator, his years of dedicated public service, and his impeccable reputation for
integrity, we find it utterly inexplicable that the Standing Comumittee on the Federal Judiciary of
the American Bar Association should have rated Mike not qualified to be a federal judge.
Although the Standing Committee has not yet explained the basis of its judgment, we understand
that no doubts have been expressed concerning Mike’s outstanding professional qualifications
and integrity. Those of us who have known Mike well for many years can vouch that he also
possesses a fair-minded, balanced, and impartial temperament and that he is respectful of the
views of others,

We are also concemed that the Standing Committee apparently did not attempt to
interview any of Chief Justice Rehnquist’s former clerks. At the very least, one would think that
among the people in the swongest position to evaluate his fitness for the federal bench would be
the two co-clerks with whom he had close and daily contact for a year. Mike’s co-clerks, Barton
H. Thompson and Michael K. Young, along with the rest of us, strongly believe that Mike is
superbly well-qualificd for service on the federal bench and that the Standing Committee’s
contrary rating is wholly unfounded.

P.@2/a4
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Wo urge the Committee to recommend the confirmation of Michael B, Wallace.

Michael K. Young
President
University of Utah*

Charles J. Cooper
Cooper & Kirk, PLLC

Mark W. Mosier

John C. Englander
Goodwin Procter

William F. Jung
Jung and Sisco, P.A,

Richard C. Pepperman, I
Sullivan & Cromwell

Luke A. Sobota

Sarah N. Jorgensen
Frederick W. Lambert
Professor of Law

University of California, Hastings

John P. Kelsh
Sidley Austin LLP

Brett L. Dunkelman’
Qsborn Maledon, P.A.

Jay T. Yorgensen
Sidley Austin LLP

Ryan Shores
Hunton & Williams LLP

‘William S. Eggeling
Ropes & Gray LLP

Randall D. Guynn
Davis, Polk & Wardwell

Barton H. Thompson, Jr.
Director, Woods Institute for the

Environment at Stanford University
Robert E. Paradise Professor of Natural

Resources Law

H. Bartow Farr, III
Farr & Taranto

Tulius Ness Richardson

Kellogg, Huber, Hansen, Todd, Evans &

Figel, PLL.C.

Lindley J, Brenza

Bantlit, Beck, Herman, Palenchar & Scott

C. Michael Buxton
Vinson & Elkins LLP

James R. Asperger
O'Melveny & Myers

Robert B. Knauss
Munger, Tolles & Olson LLP

John M, Mason

Scott Knudson
Briggs & Morgan

Robert T. Haar
Haar & Woods

Gary B. Born
Wilmer Hale

Thomas W, McGough, Jr.
Reed Smith, LLP

JYames A, Strain
Sommer Bamard PC

P.0a3-84
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Michael K. Kellogg

Eri¢ R, Claeys Kcllogg, Huber, Hansen, Todd, Evans &
Associate Professor of Law Figel, P.LL.C.
Saint Louis University
) John O°Neilt

David B. Jaffe Howrey Simon Amold & White
Guardian Industries Corp.

Robert G. Schaffer
Courtney C. Gilligan Lewis and Roca LLP
Baker, Botts

Aaron M. Streett
David G. Leitch ) Baker, Botts
Senior Vice President and General Counsel
Ford Motor Company Robert J, Giuffra

Sullivan & Cromwell
Richard W, Garnett

Notre Dame Law School Michael Q. Eagan

Law Offices of Michael Eagan
Michael J. Mechan
Munger Chadwick PLC Joseph Hoffinann
Past President, American Academy of Harry Pratter Professor of Law

Appeliate Lawyers Indiana University - Bloomington

Donald B. Ayer Celestine Richards McConville
Jones Day Professor of Law

Chapman University of Law
Maureen Maboney
Latham & Watkins LLP

cc:  The Honorable Patrick J. Leahy

* Names of firms and instimtions are included for identification purposes only. Former law
clerks to Chief Justice Rehnquist who are now members of the Federal Judiciary were not asked
to participate in this letter,
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Day, Berry & Howard e
COUNSELLORS AT LAW
Thomas J. Groark, Jr. DG J“L
Direct Dial: (860) 275-0216
E-mail: tjgroark{@dbh.com

July 12, 2006

The Honorable Arlen Specter
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
‘Washington, DC 20510

Re:  Honorable Vanessa Bryant

Dear Senator Specter:

- I'write in support of the Honorable Vanessa Bryant s nomination to the United States
District Court. L . .

Judge Bryant began her legal career as, an associate at Day, Berry & Howard. As chair of
the trial - department, I worked with her on legal matters and had numerous other contacts with
her while she was at the Firm. She was a fine lawyer who demanded much. of herself and others.
I found her to be personable and interested in the law and the community. After she left the
Firm, she worked with our clients, Aetna Casualty & Surety and Shawmut Bank. Although I did
not work with her during this time, I received favorable comments from the clients about her and
her legal abilities. .

In later years, I have seen her less: frequently and have had only one matter before her as
a judge.. In that rather comiplicated injunction matter, she undeérstood the i issues and the law,

“controlled the hearing, clearly articulated her questions and observations, Tuled promptly and in

accordance with the law. She was in all respects a fine judge. Her difficult and challenging
judicial assignments indicate my oplmon of her as a judge is shared by the administrators of the
judicial system: . .

From what I read in the paper, one of the criticisms of Judge Bryant is her judicial
temperament that I translate in part to mean she demands that litigants follow the rules and, in
particular; adhere to the.agreed upon discovery and trial schedules. Judge Bryant has always
been attentive to rules which in my view is a favorable judicial trait. Her demands on litigants is

int part attributable to the recent significant decrease in the backlog of civil matters in the

Hartford Superior Court. - For many years, the requirement that schedules be met, was not the

CityPlace I | Hartford, CT 06103 | 860 275 0100 £860 275 0343 {

Boston Greenwich Hartford New Haven New York Stamford West Hartford wuwwudbh.com l
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The Honorable Arlen Specter
July 12, 2006
Page 2

practice in this Court and matters remained on the docket for many years to the detriment of
many litigants.

TJudge Bryant is an excellent judge and I urge you to support her nomination to the Court.

Ver, ly yours, /

TIG/ar
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Honorable Arlen Specter

Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

RE: Nomination of Mickael B. Wallace to the United States
Court of Appeals for the Fifth Circuit

Dear Scnator Specter:

This is written in support of the nomination of Michael B. Wallace to be a Circuijt Judge
on the United States Court o Appeals for the Fifth Circuit.

By now you and the members of your commiftee are doubtless fully acquainted with
Mike's professional carcer and his qualifications for this position, and I will not go over that
ground again. I have personally known Mike for 15 years, initially as covnse! opposite in highly
publicized, vigorously coniested state constitutiona) litigation, and, more recently over the past
10 years, as a fellow church member and fellow elder at Covenant Presbyterina Church,
(P.CUS.A), where | have worked with him closely on church committess and in session
meetings and I have seen him 8s a devoted husband to his wife, Barbara, and a loving father to
his three daughters, and as co-defense counsel in several civil lawsuits,

Mike and ] come from opposite ends of the political spectrum, From 1981-1984, I served
as Executive Assistant and Chief of Staff to Hoporable William F. Wimter, Govermnor of
Mississippi. Later, when President Reagan nominated Honorable Robert Botk to the United
States Supreme Court, ] wrote Senator Stennis a lengthy lerter asking that he vote against Bork's
nomination because 1 thought Bork would place his personsl views above his obligations under
the Federal Constitution. More tecently, when the House of Represeniatives was reviewing the
asticles of impeachment against President Clinton, I wrote all the congressional members of the
Mississippi delegation asking that they vote against each article approved by the House Judiciary
Committes because the matters addressed were not a High Crime or a Misdemesnor &s those
terms are addressed and defined in The Federglist Papers. 1 am confident that Mike had
opposite positions on both of these subjects. Indeed, Mike and I agree on little, if anything,
about the political solutions fo many of the issues that our Federal or state povernment address
daily.

Nonetheless, based on my experience of having served in 1976-1977 as a law clerk to
Honorable Charles Clark, Circuit Judge of the Fifth Cirenit, and my experience as an attorney
who has practiced for over 25 years in federal snd state court, Mike is in my judgment
uneuestionably qualified to fill this judicial vacancy on the Fifth Circuit.

JAGKSON, MississEp! 3F2T5-25967

JAcHsON, MISSISSIPRT GULFPORT, MIssissiers MetPeTs, TonESSEE
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Honorable Arlen Specter

Chairman, Committee on the Judiciary
United States Senate

Page 2 - July 10, 2006

Furthermore, as one who has seen and worked with him in a variety of different contexts,
including matters over which we have had fundamental disagreements, he has in my judgment
the requisite judicial temperament that is essential to fulfilling the duties of this office and
faithfully upholding the laws and Constitution of the United States of Arerica.

1 am grateful for your lifetime of devoted service to our Nation, and I fervently hope that,
under your jeadership, the Senate Judiciary Comumittee and its members will be able to move
beyond the rancor and partisanship that has surrounded many ef our judicial nominees of the two
prior administrations. To this end, [ hope that you and your colleagues will vote to confirm
Mike's nomination to the United States Court of Appenls for the Fifth Circuit.

Respectfully yours,

i TTonn 2,

hn C. Henegan

Copy to Hon. Patrick J. Leahy (via facsimile - 202-224-9516)
Office of Legal Policy (via facsimile - 202-514-5715) Jackson 1488482.3
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Watkins Ludlam Winter & Stennis, P.A.

ATTORNEYS AT LAV

633 North State Street (39202) . Guifpmt, Mississippi
Post Office Box 427 Jackson, Mississippi
Jackson, Mississippi 39205 July 25, 2006 New Otloans, Louisiana
Pax (601) 949-4804 Olive Branch, Mississippi
www. watkinstudlam.com T———
MEMBER: MERITAS LAY FIRME WORLDWIDE Kathryn H. Hester
Shareholder
Resident in Jackson
Via Facsimile (202) 228-1698 and U.S. Mail Diceet Dial (601) 943-4747

Main (601) 949-4900

Honorable Arlen Specter, Chairman
Committee on the Judiciary

United States Senate

711 Hart Buiiding

Washington, D.C. 20510

Re: Michael B. Wallace, Nominee for the United States Circuit Court of
Appeals for the Fifth Circuit

Dear Chairman Specter:

{ am currently the President of the Charles Clark Inn of Court and the former
President of the Federal Bar Association, Mississippi Chapter. | write on behalf of my
colleague, Michael B. Wallace, and his nomination to the Fifth Circuit Court of Appeals.

{ have known Michael B. since the early 1980’s when | defended a series of
cases for a major national pipeline company in which Michael B. was the Plaintiffs’
attorney. Mike and I spent many months in depositions and discovery, traveling around
the country, and spending many hours on planes and in airports. In other words, we
had hours of conversations which | might otherwise not have had were it not for the
circumstances of that fitigation.

As a result of those conversations, | can tell you that Michae! B. and ! might not
agree on a lot of subjects, but | know him to be an honorable man, a good father and
husband and a principled individual. The “Michael B.” appellation is one of endearment
following those and other hard fought fitigation battles.

You already know Mike Wallace's outstanding education and work experience. 1
know that my colleagues in the Mississippi Bar of all political persuasions have written
you to that effect. And last evening, at the meeting of the Charles Clark inn of Court,
our program was on the subject of judicial confirmations. Mike's confirnation was not
the subject of the program but it did come up during the discussion. Members of the Inn
are both conservative and liberal, plaintiffs’ and defense counsel, and the discussion
uniformly criticized the ABA recommendation which found Mike Wallace to be
unqualified for the Circuit Court of Appeals.

There are a lot of adjectives that could describe Mike, but unqualified is not one
of them. He is smart, funny, hard working, and passionate about the law, his family and
his community. When | oppose an attomey at trial or on appeal, | want to beat the best.
Michaef B. has always been-that “best,” and { find it completely incomprehensible that
someone would consider him otherwise.
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Honorable Arlen Specter, Chairman
July 25, 2006
Page 2

| therefore write in support of Michael B. Wallace’'s nomination to the Fifth Circuit
Court of Appeals and ask that you not deprive our Court of this smart, hard working
individual. His integrity, his temperament and his legal ability are exemplary.
Sincerely yours,

K gty & Neaty

Kathryn H. Hester
KHH/khh

Office of Legal Policy (via facsimile ) (202) 514-5714
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LLGM; 8602030269; Jul-

July 14, 2006

Via Facsmule (202)224-9102
(202)228-1229
(202)224-3479

U.S. Benator Arlen Specter

Chail , U.S. Cc i on the Judiciary
224 Pirksen Semate Office Building
Wasliington, DC 20510

United States Senator Patrick Leahy

Ranking Member, U.S. Committes on the Judlcm-y
224 Dirksen Senate Office Building

Washington, DC 20510

: Re:  Nomination of Judge Vanessa L. Bryant
Dear:gSmntom Specter and Leahy:
T wite to express my sincere atid whole-hearted '
have: bem exposed to Judge Bryant in a varicty of contexts over the!
served as Presiding Judge in Hartford Superior Court and I can say

comported herself as a cordial, professional and knowledgeable juri
supportive of cfforts to ensure the efficient and timely delivery of ju

the use of court: d mediation and the appoi of Attorney

ang ddjudicate smaller cases. I serve as an Attorney Trial Referee i

persdxmlly attest to her commitment to innovative ways to deliver ju

1 recently completed a term as President of the 2,200

14-06 17:05; Page 1/2

123 Bluft Point Road

South Glastonbury, CT 06073

H: 860-633-5086

W: 860-293-3544

Fax: 860-241-1300
"Mobile: 860-368-9291
Dengis. Kerrigan@llgm.com

t of the nomination of The
e Distfict of Connecticut. I
past few yeirs while she has
that on each occasion she
bt. Shehas been particularly
istice to civil litigants through
Trial Referees to mediate
h that Court and can
dicial services.

member Hartford County

Bar Assocmhon our nation's oldest bar association, and can also vouch for the Tudge's support

and respect for the organized bar. Judge Bryant has always cooperdf

ted with our efforts to

impt@vc bench-ber relations and has ensured that the lines of communications are always open.
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4-06 17:06; Page 2/2

Moreover, I have never heard any of my Association’s members cri :icize or quesuon the Judge's

qualiﬁcatlons, compstence or behavior, on or off the bench.

Indeed, given Judge Bryant's unwavering support of the org,smzed bar, it is sad

and 1 lmmc that the American Bar Association has chosen to criticizg

her nomination in a vague

and ynnecessarily secret way. As you know, the words "American Bar A'ss'ociation do not

appedr anywhere in our federal Constitution or its myriad of am

its a vohmtary association of lawyers from across the country, the vast ma;onty of whom have
nevet set foot in Connecticut, let alone appeared before Judge Bryast or ahy other Connecticut
Judge Thus, the ABA's action should be given little if any weight because it was based purely
on "conﬁdcnual“ interviews. Thus, the public (and the Judge for that matter) has no idea who

these: anonymous critics might be, or the personal biases or interests
\mattgibuted opinions.

that mght influence their

In 2001, the White House stopped the long-standing practi@u of sending judicial
nominecs to the ABA for consideration before such nominations were publicly announced. That
decision makes sense because no private organization, no matter how large ior influential, should

be vested with the official power to evaluate nominees for important

fedetal posmons. Rather,

our Constitution created a simple and open framework for such ap

N ion by the

President, followed by consideration and/or confirmation by you and your collcagucs in the

Umled States Senate.

Thus, as Judge Bryant's nomination continues down jits oonsntuhonally mandated

path, i hope that your Committee puts no more stock in the ABA's p

urported "rating” then it

would in any other anonymous criticism of someone nominated for higher. office. Personally, if
there is further criticism of Judge Bryant's nomination in the future, ¥ would hope that her alleged
detractors shed their cloaks of anonymity and have the courage to idntify themselves and their
specific criticisms. Otherwise, their anonymous opinions add nothing to the confirmation

proccss and should be ignored. Thank you,

Very truly your

Dennis F. Kerri
Past President,
Hartford County

, s
pan, Jt.-
BarASsociation

ce: U}Aited States Senator Joseph L Lieberman '
+ (Via Facsimile: (202)224-9750)

The views are nly own.:
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~a™\ Dar Leaders for the Preservation of

;
" !5' | Legal Services for the Poor

20 West Street - Boston, NA 02111

P.O. Box 801
Enfield, NH 03748
603-632-4538

Respand fo;

Sepiember 15, 1989

Michael B. Welace. Esguire

Phelps, Dunbar, Marks, Claverie & Sims
P.O. Box 55507

Jackson, MS 39296-5507

Dear Mike:

Greedngs from an LSC friend and fan from the northeast! This is just a note to let you know
that while | was not at last month’s American Bar Association meeting in Hawaii, |
understand that the National Conference of Bar Presidemts had quite an interesting and
intensive panel presentation on legal services issues. [ also understand that you -- or perhaps
some of your Mississippi colleagues -- may have come away from the presentation feeling
insulted by a remark Mike Greco made about your being a "gentleman from Mississippi” (or

something ke that) during his spirited opposition to the activities of the current Legal

Services Corporation Board.

Mike, because I was not present, I honestly do not know what actual words were spoken, and
I am dealing only with hearsay. However, putting the actual words aside, please, please
understand that, even while we disagree philosophically on the legal services issues and see
things very differently than you do, we would ngver purposely do anything meant 10 be a
persanal affront to you or to any of your most distinguished colleagues within Mississippi’s
legal communiry and particularly in the Bnr leadership.

Unfortunately, there is no getting away from the fact that we disagree vigorously on the issues
(1 wish that it were not so!). But, as you recall, we still delighted in “receiving” you (and
your wife) in New Hampshire several years ago, in hosting an acwal LSC Board meeting, and
in inviting you and your colleagues into one of our homes for genmeral conversation and
camaraderie during your brief stay. This reflects our utmost commitment to cordiality, even
during disagreement. Although Mike Greco is not a New Hampshire Bar leader, he was a part
of these efforts and shares this commitment to cordiality, Actually, Mike, I think Mike Greeco
was simply trying to say, "You are a fine gentleman, but 1 disagree with everything you say.”
(I recall an LSC Board meeting where you spoke as strongly about our efforts!) However,
the fact that you or anyone eise received his words differently than intended is something 1

deeply regret.

Bar Leaders for the Preservation of Legal Services for the Poor is a national organization
supported by bar associations and elected bar leaders from every state in the nation.
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Michael B. Wallace, Esquire
September 15, 1989
Page 2

To be sure, our philosophical differences are strongly felt and sometimes expressed in
“passionate” terms, but I hope also that we will always be able be cordial to one another and
respectful of our differences. In that regard, [ look forward to our next meeting so that |
can reaffirm in person the sentiments (and regrets) I have expressed here.

Thank you for your understanding,

Most sincerely,

Y

aul

GaflfKinney
C inator
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Leadership Conference on Civil Rights 1629 K Street, NW

10™ Floor

Waghington, D.C. 20006

Phonie: 202-466-3311
Fax: 202466-3435
www, civilrights.org

September 26, 2006

The Honorable Arlen Specter, Chairman

The Honorable Patrick J. Leahy, Ranking Member
Committee on the Judiciary

United States Senate

‘Washington, DC 20510

Dear Chairman Specter and Ranking Member Leahy:

On behalf of the Leadership Conference on Civil Rights (LCCR), the nation’s oldest,
largest, and most diverse civil and human rights coalition, we write to express our
opposition to the nomination of Mr. Michael B. Wallace to the U.S. Court of Appeals for
the Fifth Circuit. Mr. Wallace’s professional record not only shows him to be well outside
of the mainstreamn on fundamental issues of civil rights law, but also raises serious doubts
about his overall commitment to dealing with minority and underserved populations in a

Gasn  fair and impartial manner.
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aae | am very satisfied that the Supreme Court will so hold when the time comes.

Arihory D. Bers
Armericers G Libeles Unian
David Sepatoin
Gntan o et Jucism

Ruath Srpatiar

Amecicar Axsociaion of

Cnrersty women
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COMPLIANCE/ENFORCENENT
COMMITTEE CHAIRPERBON
Y K Nyoakd

Asian Americars dugics Center

Since Mr. Wallace has no prior judicial experience, LCCR's concems are based upon the
policy decisions he made in his own discretion and by extremist legal opinions he has
adopted as his own. In particular, throughout his career, Mr. Wallace has shown a
remarkably troubling opposition to enforcement of the Voting Rights Act of 1965, often
hailed as the most effective and important civil rights law our nation has ever enacted. As
a congressional staffer, he sought to weaken the law during its 1982 reauthorization so that
alleged violations under Section 2 of the Act would require a showing of discriminatory
intent, an often-impossible standard to meet. Congress decisively rejected this approach.
But Mr. Wallace asserted, during his 1983 confirmation hearing to serve on the Board of
the Legal Services Corporation, and contrary to both the plain language of the statute and

its extensive legislative history, that the new language now inclided “an intent test . . . and
l

Subsequently, as a member and later Chairman of the Board of the Legal Services
Corporation (I.SC), Mr. Wallace sought to prevent LSC’s local service providers from
enforcing the law. In time, under his leadership, LSC ceased Voting Rights Act

* enforcement actions altogether. Later, Mr. Wallace stated that he resented the fact that

states like Mississippi were required, under Section 5 of the law, to obtain prior approval
from the Department of Justice for redistricting decisions,” and later protested that “the new
black judges” elected in Mississippi “have much less legal experience™ and were less likely

to be “sympathetic to business interests.”> Not only do Mr. Wallace’s comments suggesta

w1 Altiance for Justice and People For the American Way, Report on the Nomination of Michael B.

Wallace 1o the U.S. Court of Appeals for the Fifth Circuir (Sept. 25, 2006), at 8.
* Anne Kornhauser, Voting-Rights Cases Declared Qf-Limits by L.5C', Legal Times, Apr. 24, 1989, at 9.

sxmeumyf wbdighacl B, Wallace, Tha Voting Rights Act and Judicial Elaction, in The State Judiciartes and Impartality,
7 %% the Judges (Roger Clegg and James D. Miller eds., 1996), at 112.
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strong antipathy toward the Voting Rights Act, but they also seem to indicate a troubling belief
that judges should be “sympathetic” to any side in a legal dispute.

These aspects of Mr. Wallace's record clearly go beyond what might be considered an attorney’s
duty to zealously represent a legal client or employer. His personal views on other important civil
rights matters are equally troubling. For example, while discussing the case of Bob Jones
University during his 1983 confirmation hearing, a case in which the Department of Justice argued
that the school should retain tax-exempt status even though it barred students from interracial
dating, Mr. Wallace stated that he personally agreed with the legal position: *I personally believe
that the interpretation of the Internal Revenue Code advanced by the Department of Justice was
comrect.™ The Supreme Court, of course, sharply rejected this view in an 8-1 decision.® When
asked in another hearing why he opposed the Legal Service Corporation’s minority recruiting
goals at the Legal Services Corporation, Mr. Wallace told the Senate that “I am opposed to race-
conscious government action, and I believe the law prohibits it™ — even though the Supreme Court
had made clear both before and afier his statement that race could in fact be used as a factor for the
purpose of remedying past discrimination and in promoting diversity.”

LCCR’s concerns with Mr. Wallace's record can perhaps best be summed up by his justification,
during his tenure at Legal Services Corporation, for supporting reduced funding, discontinuing
specific projects, and even calling for the outright abolition of the Corporation. In his 1985
testimony, Mr. Wallace suggested that civil rights matters such as voting rights and prison
conditions cases should be addressed through “elections,” on the ground that “poor people vote,”™®
too. . Such an assertion reveals not mere insensitivity toward civil rights plaintiffs but a callous
misunderstanding of the role our constitutional system plays in protecting minority and individual
rights against the “tyranny of the majority.” Indeed, we are reluctant to imagine how little progress
our nation would have made if civil rights matters were simply left to the mercy of “elections,” as
Mr. Wallace apparently suggests.

It is the role of a judge to approach cases with an open and unbiased mind, genuinely listen to the
argutnents of both sides, and only then, render decisions based upon existing law. When it comes
to some of the most critical areas of civil rights law, however, it appears to us that Mr. Wallace’s
mind is already made up.

Finally, we note that the American Bar Association unanimously rated Mr. Wallace as “not
qualified” to be confirmed to the Fifth Circuit, based primarily on its assessment of Mr. Wallaces
judicial temperament. While our concemns with Mr. Wallace’s nomination center largely on his
legal philosophy, a factor not assessed by the ABA, this rating — the first such ABA rating of a
federal appellate court nominee in 25 years — gives us additional reason to be concemed.

¢ Nominations: Hearing Before tha Senate Subcommitiee on Labor and Human Resources, 98% Congress 109
1983),

g Bob Jones University v. United States, 461 U.S. 574 (1983)

¢ Nominations: Hearing Before the Senate Subcommittee on Labor and Human Resources, 99* Congress 32
1935).

{ See, e.g, Unitad Steehvorkers v. Weber, 443 U.S. 193 (1979); Regents af the Univ. of California v. Bakke, 438

U.S. 265 (1978); Grutter v. Bollinger, 539 U.S. 306 (2003).

¢ Nominations: Hearing Before the Senaie Subcommitiee on Labor and Human Resources, 99" Congress 32

(1935).
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For these reasons, we urge you to oppose the confirmation of Michael B. Wallace. Thank you for
your consideration. If you have any questions, please contact Rob Randhava, LCCR Counsel, at
202-466-6038, or Nancy Zirkin, LCCR Deputy Director, at 202-263-2880.

Sincerely,
fr N A
ade Henderson N: &J%:z)r
Executive Director Deputy Divector
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U.S. SENATOR PATRICK LEAHY

CONTACT: David Carle, 202-224-3693 VERMONT

Statement of Senator Patrick Leahy,
Ranking Member, Judiciary Committee
On the Nomination of Michael Wallace to the 5" Circuit
September 26, 2006

The hearing today involves an important and controversial nomination. The Committee
is attempting to hold this hearing during a very busy week. There is also a vast amount
of unfinished business still before the Senate for action this week.

‘We have already held three other confirmation hearings this month, in which 12
nominees participated. This is a fourth hearing. This pace is one that I think is simply
too fast for lifetime appointments. Nonetheless, Democratic staff and Senators have
worked hard to clear a large number of nominations to go forward, leaving little time for
a nominee as controversial as Michael Wallace.

‘With all of that going on, here we are very late in the day beginning a hearing with five
panels that could go late into the evening. Either we will rush to get through this hearing
too quickly, or we will lose to scheduling conflicts many of those Senators who have
been able to make it here under these conditions. Either way, this is not an acceptable
way to consider a nominee who presents as many serious problems as Mr. Wallace. Ifhe
is to be seriously considered at all, we will need to have another hearing for him at a later
time when the Commiitee can focus on this nomination. Mr. Wallace received the first
unanimous ‘Not Qualified” rating from the American Bar Association for a circuit court
nominee since at least the Reagan administration. In fact, this week, after a supplemental
evaluation, the ABA again, with seven new members, found him to be unanimously “not
qualified. Twenty one members of the ABA’s standing committee on federal judiciary
have now rated Mr. Wallace’s qualifications. None have found him to be qualified. This
is worth a careful look.

The Chairman has also taken the unprecedented step of holding a joint hearing on two
nominees who received ‘Not Qualified’ ratings from the ABA. I cannot remember
another time where more than one nominee rated ‘Not Qualified’ appeared at a single
hearing. Mr. Wallace and Judge Bryant present very different issues, and it is not fair to
either of them or to the Committee to throw them together in one hearing.

This year, the Senate has so far confirmed 31 judicial nominees. The Republican Senate
confirmed only 17 of President Clinton’s judicial nominees in the 1996 session. We have
almost doubled that number. This is a far cry from the days when the Republican
Congress pocket filibustered more than 60 of President Clinton’s nominees, refusing even
to bring them up for a vote in Committee.

senator_leahy @leahy.senate.gov
http://leahy.senate.gov/
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Of course, we could have moved much faster this year if the White House had sent over
consensus nominees early in the year. Regrettably, the Administration concentrated on a
few highly controversial nominees.

Even in September, the White House has undermined this process. Instead of focusing
on consensus nominees, the President sent back to us five highly controversial nominees,
including Mr. Wallace, who had been returned to the White House in the hope that the
President would take the opportunity to move on to consensus choices.

This Committee should not be a rubber stamp for the President’s nominations. We
should be taking our constitutional responsibility to advise and consent seriously. That
means taking a long, hard look before giving a lifetime appointment to one of our
nation’s highest courts to someone who raises as many concerns as Michael Wallace.

One of this Committee’s——and this Congress’-- principle accomplishments this year was
the bipartisan reauthorization of the expiring provisions of the Voting Rights Act. As we
heard in nine hearings in our Committee and in thousands of pages of testimony,
statistics, and reports, the Voting Rights Act remains a cornerstone of our inclusive
democracy, protecting the rights of all Americans to vote free from discrimination and to
have their vote counted. The President acknowledged the continued importance of this
landmark civil rights law when he signed the reauthorization into law. Almost 500
members of Congress who voted to reauthorize the VRA recognized it.

Yet, already there are those mounting challenges to the reauthorization and to the gains
we have made. Some of the few Members of Congress who opposed the reauthorization
are urging the filing of lawsuits seeking to undermine the reauthorization in the courts.
And just last week the Republican leadership in the House retreated from its commitment
to protect voting rights for all Americans by passing H.R. 4844, the so-called “Federal
Election Integrity Act of 2006.” This is a bill which would re-enact the worst of the Jim
Crow era by enacting a modern-day poll tax——it would require photo identification that
would be difficult and expensive to procure, especially for minorities, the poor, the
elderly, and many of the most vulnerable groups in our society. We should reject similar
efforts in the Senate.

I am concemed that Mr. Wallace would be among those rolling back the gains we have
made in securing the guarantees of the 15™ Amendment by applying an extremely narrow
view of the Voting Rights Act and congressional authority to enact these vital remedies.
There is much in Mr. Wallace’s long history with the Voting Rights Act to suggest it. As
a congressional counsel, Mr. Wallace helped lead the effort to defeat the 1982
reauthorization of the Act and severely limit its protections. Soon after he lost that
political fight, he tried to win in court what he could not in Congress, and he twisted the
words of Congress to do so. He argued in a voting rights case in federal court that
Congress did not mean what it said when it clarified that Section 2 of the Act requires
only an “effects test” rather than the much more difficult to prove “intent to discriminate”
test. One federal court described his argument that Section 2 required an “intent test” as
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a waste of court resources, holding: “We find this argument to be meritless as it runs
counter to the plain language of amended § 2, its legislative history, and judicial and
scholarly interpretations.” The court also rejected Mr. Wallace’s argument that the
effects test required by Section 2 was beyond Congress’ power to enforce the guarantees
of the 15™ Amendment. Mr. Wallace’s inability to separate his policy preferences from
the legal arguments he sought to advance raises setious concern that he would not fulfill
the proper role of a judge-- to decide what the law is, rather than what he wishes it would
be.

T am concerned that as a congressional counsel, Mr. Wallace apparently drafted letters
urging the Regan Administration to allow Bob Jones University and other religious
institutions with racially discriminatory policies to have tax exempt status. In his 1983
hearing for his nomination to the Legal Services Corporation, Mr. Wallace stated his own
personal view that Bob Jones University should be tax exempt. The concerns about Mr.
‘Wallace’s civil rights record are considerable, and I hope to explore them today.

Mr. Wallace also served as a director and as chairman of the board of the Legal Services
Corporation from 1984 to 1990. The Legal Services Corporation is a federal agency
which coordinates provision of legal services to low-income people. Mr. Wallace,
though, served on the LSC board as the point person in an effort to dismantle the Legal
Services Corporation. His apparent hostility not only to a vital program that provides
legal services to the poor, but also to the principle behind it, worries me deeply.

Those are just a few of the very significant concerns I have already identified with Mr.
Wallace’s nomination. His work as a litigator and throughout his career suggests a
results-oriented and politically-motivated approach to the law, which gives me pause at
the prospect of a lifetime appointment to an influential federal court. My concerns are
echoed in the testimony of the American Bar Association, which gave Mr. Wallace a
unanimous rating of ‘Not Qualified.” The ABA did so after three reviews by a politically
and ethnically diverse group of lawyers. They, too, expressed concern about Mr.
Wallace’s civil rights record and his attitude toward legal services for the poor. They
also raised temperament concerns. Ilook forward to hearing more about those today.

I expect to hear a great deal of criticism of the ABA and its ratings from Republican
Senators today. Irecall, though, that the Republicans were recently touting the “well
qualified” ratings of Justice Alito and Chief Justice Roberts during their confirmation
process. A Republican Senator even touted the “well qualified” rating given to Peter
Keisler at a recent hearing — after we had received the “Not Qualified” rating for Michael
Wallace. T am surprised that Republican Senators are now attacking the same ABA
ratings they have relied upon so heavily over the years when favorable. In my view, the
ABA gave Judge Alito a pass on his ethics violations and has been exceedingly
accommodating to this Administration as it has packed the courts. Its unanimous “Not
Qualified” finding for Mr. Wallace should be taken seriously.

Republicans have done everything they could to tilt the rating, from intimidation to
personal attacks to President Bush changing a process that had worked for more than 50
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years in order to try to suppress negative comment. We should hesitate before attacking
the ABA’s use of confidentiality and pushing changes that will further undermine their
peer review process.

1 was disappointed that the ABA’s testimony, provided to the Committee in advance of a
hearing that was then postponed, was leaked to right wing bloggers even though the
Chairman had designated it Committee confidential. I can understand the ABA’s
unwillingness to violate the traditional assurances of confidentiality it gave to sources and
its unwillingness to share confidential information when it is leaked to right wing
bloggers for purposes of attacking the ABA.

1 want to emphasize, though, that, while I respect the ABA’s confidential process, I make
my decisions independently based on my own review of a nominee’s record. The ABA is
a private voluntary association, and its ratings are advisory. Senators are free to rely or
not rely on the ABA’s rating. Sometimes I agree with them, sometimes I do not.

In Mr. Wallace’s case, the ABA’s exhaustive investigation led them to many of the same
concerns my own review of his record has raised.

I want to thank the witnesses who have taken time out of their busy schedule to discuss
this nomination with us today. Robert McDuff is a well respected civil rights, voting
rights, and criminal defense attorney who has practiced law in Mississippi for nearly 25
years. He has argued four times before the Supreme Court, the most recent case
involving a Mississippi redistricting plan in which Mr. Wallace was his opposing
counsel. Carroll Rhodes, who testifies today on behalf of the Mississippi State Counsel
of the NAACP, is a solo practitioner who has practiced law in Mississippi for 28 years
and been instrumental in enforcing the Voting Rights Act. Mr. Rhodes has also served as
a judge in the Municipal Court of Hazlehurst and worked as a Staff Attorney for the
Central Mississippi Legal Services. Likewise, the Honorable Richard Blumenthal, who
testifies today in support of Judge Bryant’s nomination, is the Attomey General of the
State of Connecticut and served as law clerk to U.S District Judge Jon O. Newman and
U.S. Supreme Court Justice Harry Blackmun. I look forward to hearing from them and
all the witnesses before us today.

HHA#HH
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I. STATEMENT OF ROBERTA D. LIEBENBERG

Mr. Chairman and Members of the Committee:

My name is Roberta D. Liebenberg. I am a practicing lawyer in Philadelphia,
Pennsylvania and my practice is concentrated in the area of complex commercial
litigation in federal courts around the country. I am a graduate of the Catholic University
Columbus School of Law, and prior to entering private practice I clerked on the United
States Court of Appeals for the Fourth Circuit. Since August, 2006, I have had the honor
of chairing the American Bar Association's Standing Committee on Federal Judiciary
{("Standing Committee").

I am submitting this written statement for the hearing record to present the
Standing Committee’s peer review evaluation of the nomination of Michael B. Wallace
to serve on the United States Court of Appeals for the Fifth Circuit. This statement is
divided into three sections. First, I will summarize the Standing Committee’s general
evaluation procedures. Second, Kim J. Askew, the Fifth Circuit representative on the
Standing Committee and primary investigator for the evaluation rendered in May 2006,
and Thomas Z. Hayward, Jr., a former Chair of the Committee, who was asked to be the
second investigator for that evaluation, will explain the reasons for the Committee's
unanimous rating of the nominee as "Not Qualified” in May 2006. Finally, Pamela A.
Bresnahan and C. Timothy Hopkins, both distinguished former members of the
Committee who recently conducted a supplemental evaluation of Mr. Wallace's
professional qualifications after he was re-nominated by the President on September 5,
2006, will explain the reasons for the Committee’s unanimous rating of the nominee as

“Not Qualified” on September 25, 2006.
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As a preliminary matter, I would like to review briefly the Standing Committee's
procedures. A more detailed description of these procedures is contained in the
Committee’s booklet (commonly described as our "Backgrounder™), Standing Committee
on Federal Judiciary: What It Is and How It Works (2005), which may also be accessed

online at:_http://www.abanet.org/scfedind/.

The Standing Committee considers and evaluates only the professional
qualifications of a nominee -- his or her professional competence, integrity and judicial
temperament. A nominee's philosophy or ideology is not taken into account. Our
processes and procedures have been carefully structured and modified over the years to
produce a fair, thorough and objective peer evaluation of each nominee. A number of
factors are evaluated, including intellectual capacity, judgment, writing and analytical
ability, knowledge of the law, breadth of professional experience, courtroom experience,
character, integrity, industry, diligence, open-mindedness, compassion, decisiveness,
courtesy, patience, freedom from bias, commitment to equal justice under the law and
general reputation in the legal community.

After Mr. Wallace was nominated by President Bush in February, 2006, Ms.
Askew was assigned to conduct the evaluation of his professional qualifications. Ms.
Askew was the Fifth Circuit representative on the 2005-06 Standing Committee and
remains in that position on the current 2006-07 Committee. The evaluation of Mr.
Wallace was conducted in accordance with the normal practices and procedures of the
Standing Committee. The investigator starts his or her evaluation by reviewing the
nominee's responses to the public portion of the Senate Judiciary Committee

questionnaire. These responses provide the opportunity for the nominee to set forth his
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or her qualifications, including professional experience, important cases handled,
significant legal writings and references. The investigator makes extensive use of the
questionnaire responses during the course of the evaluation. In addition, the investigator
conducts research about the nominee in both the print and eleetronic media, and identifics
and examines the legal and non-legal publications, speeches and other writings by and
about the nominee. The investigator also personally conducts extensive confidential
interviews with individuals who have information regarding the integrity, professional
competence and judicial temperament of the nominee, including federal and state judges,
practicing lawyers in both private and government service, law school professors and
deans, legal services and public interest lawyers, representatives of professional legal
organizations, community leaders, and others who are in a position to evaluate the
nominee's professional qualifications. This process provides a unique "peer review"
aspect to our evaluation.

Interviews are conducted under an assurance of confidentiality. It bears emphasis
that the Committee's ability to secure candid and complete assessments of a nominee's
professional qualifications from the judges, lawyers, and others who are interviewed
conceming the nominee is dependent upon the maintenance of strict confidentiality.

However, while confidentiality is the linchpin of our evaluation procedures, we
are sensitive to the critical need to be fair to the nominee with respect to any adverse
comments that are received during the course of the evaluation process. If adverse
comments are made about the nominee, the investigator will disclose to the nominee
during the personal interview as much of the underlying basis for the adverse comments

as reasonably possible, consistent with the promise of confidentiality made to
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interviewees. During the personal interview, the nominee is afforded a full opportunity
to rebut the adverse comments and provide any additional information relevant to them.
The investigator will then follow up on any such information provided by the nominee.
If the nominee does not have the opportunity to rebut certain adverse comments because
they cannot be disclosed without breaching confidentiality, the investigator will not use
those comments in writing the formal Report and the Committee will not consider them
in its evaluation.

Ms. Askew conducted a three-hour interview of Mr. Wallace on March 28, 2006.
During that interview, she discussed with him the adverse comments that had been made
during her prior interviews of judges, attorneys and other individuals with knowledge of
his professional qualifications, and she gave him the opportunity to address and refute
those comments.

Under Standing Committee procedures, a second investigator may be appointed
when it appears at any time during the evaluation process that a nominee may receive a
“Not Qualified” rating, and that is what occurred here. Upon the completion of her
informal report, and before it was circulated to members of the Standing Committee,
Ms. Askew advised the then-Chair of the Committee that she would be recommending a
“Not Qualified” rating for this nominee. As a result, Thomas Z. Hayward, Jr., of
Chicago, a former Chair of the Standing Committee, was asked to conduct a second
evaluation. He interviewed additional third parties, and re-interviewed the nominee on
May 2, 2006. Thereafter, based upon his own evaluation, Mr. Hayward also
recommended a *“Not Qualified” rating for this nominee.

Once the second evaluation concluded, both the formal report completed by

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00261 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC

39984.184



VerDate Oct 09 2002

254

Ms. Askew and the second report completed by Mr. Hayward were forwarded
simultaneously to all members of the Standing Committee. At the same time, members
of the Standing Committee also received background materials relating to a 1992 pre-
nomination evaluation by the Standing Committee of Mr. Wallace.

In May, 2006, after carefully considering the Reports prepared by Ms. Askew and
Mr. Hayward, as well as the materials pertaining to the evaluation conducted in 1992,
each of the fourteen voting members of the Standing Committee independently conveyed
their votes to the then-Chair. Mr. Hayward, who was not a member of the Committee in
May 2006, did not vote, nor did the then-Chair vote. The fourteen voting members of the
Standing Committee voted unanimously that Mr. Wallace was "Not Qualified" for a
position on the Fifth Circuit Court of Appeals.

The Standing Committee’s normal practice is to conduct a supplemental
evaluation of every nominee whose nomination has been withdrawn or returned and
subsequently re-submitted by the President. Consistent with that standard procedure, the
Committee has conducted a supplemental evaluation of Mr. Wallace, whose nomination
was returned by the Senate on August 3, 2006, and re-submitted by the President on
September 5, 2006. The supplemental evaluation was conducted by two highly
experienced former Committee members, Pamela A. Bresnahan of Washington, D.C. and
C. Timothy Hopkins of Idaho Falls, Idaho. Two investigators were appointed because of
the need to conduct the supplemental evaluation on an expedited basis.

In general, a supplemental evaluation focuses on new information developed after
a prior evaluation and rating. However, a supplemental evaluation may also entail further

examination of any additional information that can be obtained regarding the nominee's
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professional qualifications, even if it relates to the period prior to the most recent
nomination, in order to ensure a thorough review of the nominee's professional
qualifications.. And that was what was done here. Ms. Bresnahan and Mr. Hopkins
performed their own evaluations, conducted a two-hour interview with the nominee, and
took into consideration all of the materials relating to the prior evaluations of Mr.
Wallace by the Standing Committee,

Present today are Ms. Askew and Ms. Bresnahan, who will testify regarding the
evaluations and the reasons for the Standing Committee's rating of the nominee as "Not
Qualified.” Mr. Hayward and Mr. Hopkins are also present if the Committee has any
questions regarding the evaluations.

After careful review of the supplemental evaluation by Ms. Bresnahan and Mr.
Hopkins, and consideration of all materials concerning the prior Standing Committee
evaluations of Mr. Wallace's professional qualifications, it is the unanimous opinion of
the Standing Committee that he is “Not Qualified” for a position on the United States

Court of Appeals for the Fifth Circuit.

II. MAY 2006 EVALUATION

A. Statement of Kim J. Askew, Submitted on July 19, 2006

My name is Kim J. Askew. Iam a trial lawyer from the State of Texas. I serve as
the Fifth Circuit Representative to the Standing Committee on Federal Judiciary. I have

practiced for 22 years, primarily in the areas of complex commercial and employment
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litigation. 1 am the Chair-Elect of the Section of Litigation of the American Bar
Association, and formerly chaired the Board of Directors of the State Bar of Texas and its
Section of Litigation. I am a graduate of Georgetown University Law Center and clerked
for a federal district court judge before beginning my law practice.

1. The Investigation of Mr. Wallace

I conducted my investigation into the professional qualifications of Michael B.
Wallace in March and early April of this year in the same manner all investigations of the
Standing Committee are conducted. As outlined in the Backgrounder, the Standing
Committee investigates only the professional competence, integrity, and judicial
temperament of Mr. Wallace. Political considerations or personal ideology were not
considered. My investigation began with a detailed analysis of Mr. Wallace’s responses
to the Personal Data Questionnaire in which he provided substantial information on his
professional background and experience and writing samples. From this questionnaire, I
identified attorneys and judges Mr. Wallacc considered significant in his background.

In addition, I surveyed the docket sheets of state and federal courts in Mississippi,
the state in which Mr. Wallace primarily practices, to identify other lawyers and judges
with knowledge of Mr. Wallace’s professional qualifications. I reviewed numerous
published and unpublished opinions in which Mr. Wallace had appeared as counsel of
record. I also asked Mr. Wallace to supplement his writing samples with any legal
memoranda, briefs or writings that he considered significant and wished the Standing
Comunittee to review. He did so and the Standing Committee reviewed these writings in
reaching its recommendation.

As part of my preliminary investigation, I conducted confidential telephone
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interviews with 69 lawyers, including 26 judges. These interviews covered the depth and
breadth of the legal community. I interviewed law professors and deans, government
officials, lawyers who practiced in large and small firms, solo practitioners,
representatives of various bar organizations, and representatives of the legal services and
public interest communities. 1 interviewed judges on the Fifth Circuit Court of Appeals,
federal district courts, federal magistrate judges, and judges on every state court in
Mississippi in which Mr. Wallace had practiced.

Of course, the interviews included lawyers and judges listed as having been
involved in significant litigation matters in which Mr. Wallace had appeared, as well as
lawyers and judges identified from public court docket sheets. Lawyers and judges often
provided the names of other persons with knowledge of Mr. Wallace’s professional
qualifications. Interviews were balanced. Lawyers of color were interviewed. I spoke
with lawyers on both the defense and plaintiff side of cases and those who represented
public and private entities. In those instances in which Mr. Wallace listed significant
cases involving political issues, such as cases arising under the Voting Rights Acts, 1
interviewed lawyers representing all parties. If I interviewed lawyers who represented
the Republicans, I also interviewed the lawyers representing Democrats.

During each interview, I asked detailed questions regarding the person’s
knowledge of Mr. Wallace’s professional competence, judicial temperament, and
integrity. Often, I asked open-ended questions, seeking any information that might bear
on the professional qualifications of Mr. Wallace to serve on the court. If an interviewee
raised concemns or provided adverse information regarding any of the three criteria vetted

by the Standing Committee, I asked follow-up questions designed to elicit facts
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supporting the comments, including information on the names of cases, briefs or written
materials, or the names of other persons who could corroborate any adverse concerns
expressed.

Many of the interviews involving Mr. Wallace were quite lengthy; some lasting as
long as 45 minutes. Some interviews were long because the Backgrounder requires that
we fully explore any adverse comments so they can be discussed with the nominee.
Interviews with persons who made favorable comments were sometimes lengthy because
these individuals discussed unfavorable issues they had “read” or “heard” about
regarding Mr. Wallace or they tried to anticipate issues they thought others might raise.
If lawyers in a case gave conflicting views on Mr. Wallace’s temperament, I conducted
additional interviews in an attempt to reconcile, if possible, the differing points of view.
During these interviews, lawyers and judges frequently asked for assurances of
confidentiality and repeatedly requested that the Standing Committee not make any
public statements that would reveal their identity. Some lawyers and judges were so
concermed about confidentiality that often they would not talk with me during my initial
call and spoke to me only after verifying that I was a member of the Standing Committee.

On March 28, 2006, I conducted a confidential interview for about three hours
with Mr. Wallace at his office in Jackson, Mississippi. During this interview, I discussed
with Mr. Wallace the adverse concerns that had been raised during the course of my
many interviews, and gave him the opportunity to rebut or discuss the adverse
information in any manner he wished. Of course, I did not, and could not, reveal the
identities of persons making particular comments or discuss particular cases if revealing

those matters who have led to the identity of the person making the adverse comments.
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All of these interviews were then compiled into an 83-page, single-spaced report, which
inctuded some 800 pages of background materials and writing samples.

The investigation revealed that Mr. Wallace has the highest professional
competence. Mr. Wallace possesses outstanding academic credentials, having graduated
from Harvard University in 1973 and the University of Virginia Law School in 1976. He
was a law clerk to former Chief Justice William H. Rehnquist from 1977 to 1978. Mr.
Wallace is often described as a “legal scholar” of “strong intellect;” a quality lawyer with
a “quick legal mind.” He is a highly skilled and experienced trial and appellate lawyer
who is considered a “go-to lawyer” on certain litigation matters in Mississippi. As
discussed below, even those persons with serious concerns regarding Mr. Wallace’s
judicial temperament describe him as a brilliant lawyer, one who would ably master legal
issues before him as a judge.

The investigation also established that Mr. Wallace possesses the integrity to

(RT3

serve on the bench. His integrity was described by many as “impeccable,” “outstanding,”
“the highest,” “absolute,” and “solid.” Persons throughout the legal community stated

that Mr. Wallace is a fine family man, an excellent husband and father.

2. Adverse Comments on Judicial Temperament

As discussed below, Mr. Wallace received substantial adverse comments on the
issue of judicial temperament. Of the 69 lawyers and judges interviewed, over a third of
them expressed grave concerns regarding Mr. Wallace’s judicial temperament. People
from a broad spectrum of the legal community expressed this concern, including judges
who had presided over cases in which Mr. Wallace had appeared. While confidentiality

prevents the Standing Committee from naming lawyers and judges who made negative

10
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comments, and none of them waived confidentiality, the Committee was presented with
the fact that many of the persons who expressed these concerns had worked with
Mr. Wallace for a long period of time, some spanning over two decades. Others who
questioned his Atempcrament stated that they had known Mr. Wallace since his childhood
or from the carliest days of his practice in the District of Columbia and Mississippi.
Indeed, many lawyers who believed Mr. Wallace “Well Qualified” on the criteria of
professional competence and integrity nonetheless stated that he lacked the necessary
temperament for judicial service.

This was a difficult investigation because of the conflicting and strongly held
views of lawyers and judges on one aspect of the qualifications we review -
Mr. Wallace’s judicial temperament. On the one hand, many of those interviewed
believe that Mr. Wallace possesses the professional competence and integrity that places
him at the top of the profession. Many others, including some of those who belieye him
well qualified on the other criteria, are of the unwavering view that he lacks the
temperament required for service on a federal court.

One of the unfortunate aspects of post-nomination review of the professional
qualifications of judicial nominees by the Standing Committee is the need to report, in a
public forum, adverse information that has been gathered in accordance with our long-
established investigative practices. However, the interests of the American people can
only be served by presenting our objective findings to the Senate Judiciary Committee.
What is at stake is a lifetime appointment to the federal bench.

With this background, 1 independently reached the preliminary conclusion that

Mr. Wallace should be rated “Not Qualified” and communicated this to the Committee

11
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Chair who then appointed Thomas Z. Hayward, the immediate past chair of this
Committee, to conduct a supplemental investigation and to re-interview Mr. Wallace. 1
provided Mr. Hayward a copy of my unreleased preliminary report containing all
interviews. Also, I wanted Mr. Hayward to be fully aware of the adverse comments
regarding Mr. Wallace’s judicial temperament so that, in accordance with the
Backgrounder, he could independently investigate those issues and discuss them with
Mr. Wallace. 1 understand that Mr. Hayward independently interviewed additional
persons and Mr. Wallace. I did not participate in the interviews. Mr. Hayward then
prepared a supplemental report in which he too independently .reached the same
conclusion: Mr. Wallace is “Not Qualified” for service on the Fifth Circuit Court of
Appeals because he lacks the required judicial temperament.

Judicial temperament captures the important elements set forth in our
Backgrounder. “In investigating judicial temperament, the Committee considers the
nominee’s compassion, decisiveness, open-mindedness, courtesy, patience, freedom from
bias, and commitment to equal justice under the law.” Importantly, lawyers who raised
temperament concerns expressed familiarity with the Backgrounder and, without my
explanation of the Committee’s criteria, raised the very elements set forth in our
temperament definition. Many noted that temperament went to the very essence of being
a judge because it dealt with the issue of whether a judge would be fair to all litigants and
follow the law. Lawyers and judges raised issucs with Mr. Wallace’s judicial
temperament in the following respects:

a. Commitment to Equal Justice

One of the negative comments expressed over and over, and often with great

12
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emotion and concern for the system, was that Mr. Wallace had not shown a commitment
to equal justice under the law. Lawyers and judges stated that Mr. Wallace did not
understand or care about issues central to the lives of the poor, minorities, the
marginalized, the have-nots, and those who do not share his view of the world. These
concerns were most often discussed in the context of Voting Rights Act cases and other
issues involving constitutional rights.

Many lawyers discussed the positions taken by Mr. Wallace related to the Voting
Rights Act as evidence of his lack of commitment to equal justice. Jordan v. Winter, 604
F. Supp. 807 (N.D. Miss. 1984), was a Voting Rights Act case several lawyers felt
comfortable discussing because of the specific public findings of the court that they
believe demonstrated the manner in which Mr. Wallace litigated the case. In that case,
Mr. Wallace, while representing the Mississippi Republican Party, defended a
congressional redistricting plan challenged by African-American plaintiffs as diluting
their voting strength. Lawyers questioning Mr. Wallace’s temperament in that case
raised two issues: (1) that his position was not well-founded and was contrary, they
believed, to existing interpretations of the Voting Rights Act and cases which had
expressly held that the African-American plaintiffs were not required to show
discriminatory intent under Section 2 of the Voting Rights Act; (2) and, that while all
lawyers advance positions as advocates for clients, the manner in which Mr. Wallace
litigated this case made it most difficult to resolve the case. They felt that Mr, Wallace
advanced his own personal views on the interpretation of the Voting Rights Act without
regard to the law or the ultimate merits of the litigation and the impact on the African-

American citizens of Mississippi.

13
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Various lawyers informed me that the court had rejected the position advanced by
Mr. Wallace because his arguments were not in accordance with existing interpretations
of the Voting Rights Act. Iindependently reviewed the language in the case to determine
if the court had reached such a conclusion. There is language in the Jordan opinion in
which the federal court stated that the position advanced by Mr. Wallace on the
interpretation of the Voting Rights Act [Section 2] was “meritless.” Id. at 810, n. 5. The
court rejected “the contention of the Republican defendants that Section 2, if construed to
reach discriminatory results, exceeds Congress’ enforcement powers under the fifteenth
amendment.” [d. at 810-11. Lawyers noted the particularly “ferocious” manner in which
Mr. Wallace sought to prevent the formation of a majority African-American district
under the redistricting plan. They opined that his positions went beyond mere “zealous
and forceful advocacy™ and into the realm of personal belief.

As further evidence of the manner in which Mr. Wallace litigated the case and as
a basis for their assertions that he lacks temperament, several lawyers made me aware of
some of the additional findings made by the court in the subsequent opinion on attorneys’
fees in Jordan v. Allian, 619 F. Supp. 98 (N.D. Miss 1985). There, the court expressly
found that “these defendants, and particularly the Republican Party, [represented by
Mr. Wallace] crossed the line separating hard fought litigation from needless
muitiplication of proceedings at great waste of both the courts and the parties’ time and
resources.” fd. at 111,

Lawyers raised concerns regarding the positions advanced by Mr. Wallace in the
redistricting area in the Branch cases, litigated in early 2000. Mr. Wallace argued for the

creation of at-large districts for the election of Mississippi Congressional representatives,

14
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a position that lawyers said would have eliminated the only majority African-American
single-member district in Mississippi. These lawyers also pointed out that many other
states had already implemented single-member districts. Lawyers stated that the United
States Supreme Court rejected the position advanced by Mr. Wallace in Branch v. Smith,
538 U.S. 254 (2003) and allowed single-member districts in Mississippi.

Lawyers had concerns regarding the manner in which Mr. Wallace litigated the
cases believing that he took “partisan” positions that ignored existing precedent under the
Voting Rights Act. They also believed that he acted not merely as an advocate, but
advanced his own personal position and “agenda” without regard for the impact on
African- American voters. These lawyers stated that they understood the role of lawyers
as advocate, but believed that Mr. Wallace’s positions went far beyond that of an
advocate.

Lawyers other than those who involved in the civil rights litigation mentioned
above based their concerns regarding Mr. Wallace’s lack of commitment to equal justice
on the overall dealings and interactions they have had with him over a period of years.
Some had heard him give lectures on issues such as the Voting Rights Act and other
constitutional issues and recounted follow-up personal conversations with him, which led
them to question his commitment to equal justice. He is said to have a “blind-spot” with
respect to certain issues as they relate to the certain issues affecting minorities. Several
people commented that their concerns related to the “minority view” covered not just
racial and ethnic minorities, but the manner in which Mr. Wallace reacted to any minority
point of view.

The Standing Committee was concerned with the nature and number of

15
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statements about Mr. Wallace’s lack of commitment to equal justice made by people who

know the nominee, a sampling of which includes the following:

He has “an instinctive contempt for the socially weak,” including “the poor and
minorities.”

“The poor may be in trouble; he is just not open to those issues.”
He does not “like poor people” or anyone “not just like him.”
“He can’t see the plight of those who are socially advantaged.”

He would not only “not be open to issues involving minority rights,” he would be
“hostile” to them.

He is “out of step with the modern world - he thinks this is the Mississippi of the

past.” He would turn “back the clock in Mississippi on issues related to race
relations.”

“It will be like 1965, not 2006.”
“[f it is big business v, the little man, business usually wins.”

I am not sure the “have nots” will always get justice; T am sure “the haves”
always will.

“The civil nghts laws might be trumped.”

These are the words used by lawyers and judges who know Mr. Wallace; they

have been involved in cases with him, and are active in the bar and community in which
Mr. Wallace lives and works. The statements came from a cross section of the legal
community and not just minority lawyers or lawyers who had been involved in civil
rights or other constitutional cases. As I noted earlier, judges raised some of these
concerns, They repeatedly focused on the fact that the Fifth Circuit may have more poor,
more marginalized, and more minority individuals than any other circuit in the country.
They were convinced that Mr. Wallace did not understand the plight and issues of so

many of the people he would have to serve as a judge.
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In responding to these issues, Mr. Wallace noted that he-was acting-as an advocate
when he took positions related to the Voting Rights Act, and that he had advanced
positions within the bounds of advocacy. He denied not having a commitment to equal
Justice or to the poor and noted that he had represented many poor people during the early
years of his practice. He spoke extensively about his community work, including
building Habitat Homes and the work he and his family had done in Honduras. People in
the community were aware of that service and uniformly praised it, but noted that
Mr. Wallace supported those communities while not demonstrating a similar
understanding of issues related to the poor in his own community in Mississippi.

b. Open-Mindedness

Lawyers raised concerns regarding Mr. Wallace’s open-mindedness and
questioned whether he would be a fair judge. They emphasized the importance of
faimess in the courts and the critical role of judges in maintaining fairness. Some
lawyers believed Mr. Wallace would be fair as a judge and would “call it as he sees it.”

Other persons interviewed described the nominee as “narrow-minded in his views,”

L2 9 et I wr

“lacking in tolerance,” “entrenched in his views,” “intolerant,” “insensitive,” “high-

» g, REINS

handed — not willing to yield to logic or the facts,” “rigid,” “inflexible,” “overly-
opinionated,” “one-dimensioned,” “locked into a point of view - his,” and not open to the
positions of others.

Some lawyers stated that Mr. Wallace was so entrenched in his own personal
views that they did not believe he could put them aside and fairly follow the law. There

was said to be little “middle ground” with the nominee. He is said to be “argumentative”

beyond the degree necessary for successful advocacy. An especially noted lawyer
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commented that Mr. Wallace’s own views are “so intense,” “so personal,” and “so
blinding to himself” that he may not understand that he is not being open or is closed to
the views of others. These lawyers noted that Mr. Wallace’s lack of personal awareness
of these issues is particularly troublesome in one who will serve in a lifetime appointment
to the bench.

Some expressed concermns over whether Mr. Wallace would be able to transition
from being an advocate to being a judge. They noted that Mr. Wallace only sees his
point of view, and summarily rejects the views of others in a manner that suggests he has
not fully listened to them. He is said to exhibit “hostility”v to the views of others,
especially if he disagrees with them. He has taken “harsh and unnecessary positions” in
litigation that “may have resulted in undue burdens to the courts.” While I cannot reveal
the details of the cases, lawyers gave me specific examples of this in several recent high
profile cases handled by Mr. Wallace.

Others stated a belief that Mr. Wallace would prejudge the outcome of cases
“based on personal beliefs and not the law.” He would “get the results he wants in a case
regardless of law or facts.” Another expressed the belief that Mr. Wallace would, based
om his fast-held views, (1) make his mind ahead of time or (2) be locked into a particulal
view and simply not hear the other side.

Other lawyers and judges that I interviewed did not share this view of Mr.
Wallace and believed that he would be fair and open to all points of view. However, the
number of persons who expressed concerns about his lack of open-mindedness and the
nature of the concerns could not be ignored. These lawyers and judges who questioned

this aspect of his temperament had been involved in many types of cases with Mr.
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Wallace, and while strongly criticizing this aspect of temperament, admired his legal
acumen.

Mr. Wallace rejected these assertions during our interview. He believes that he
understands what it is to judge and to be fair in decision-making. He stated that litigants
deserve certainty. The interview did not assuage the serious concerns that interviewees
had raised.

c¢. Freedom from Bias

A substantial number of lawyers and judges stated that Mr. Wallace has taken
positions that suggest he “may not follow the law.” They explicitly stated that he
“simply” or “just won’t follow the law. Some judges even suggested that Mr. Wallace
might not follow precedent or could “ignore the law if he disagreed with it” or if it suited
his “personal agenda.” A long-time judge noted, “The law will not get in his way.”
Many said his positions are sometimes “extreme.” “You either agree with him or
capitulate.” “Mr. Wallace’s point of view prevails or else.” Some raised concerns that
Mr. Wallace would follow his own interpretation of “what the law should be” rather than
“what the law is.” Many were concerncd that Mr. Wallace would use his considerable
skills as a legal writer, thinker, researcher, and skillful advocate to change or modify the
law to reflect his personal views rather than rely upon and apply existing precedent.
Lawyers and judges noted cases in which Mr. Wallace had filed pleadings and taken
positions that certainly did little or nothing to advance the ments of the case and
suggested that he was deviating from existing precedent in some of his positions.

This latter point raises yet another significant concern: many lawyers expressed

the view that Mr. Wallace had an “agenda” in seeking the bench. Statements were made,
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such as: he will judge through “partisan eyes” he is “undoubtedly a doctrinaire” who is
on a “quest;” he is a lawyer “on a mission to destroy the Voting Rights Act, other civil
rights laws;” “and his “agenda” would “destroy the fabric of the bench.”

Lawyers assured me that their statements regarding an “agenda” or failurc to
follow precedent were not based on political considerations, ramor or hearsay. They
made it clear that their statements were based on their direct, professional interactions
with the nominee. In evaluating these statements, it is important to note that people who
expressed these concerns were from divergent backgrounds, some of whom even
volunteered that they were concerned even though they shared Mr. Wallace’s political
views, because they foremost wanted a judge on the court who would follow the law.
Many of the lawyers who made these comments said they had reached this conclusion
after being in a variety of cases with Mr. Wallace -- civil rights, commercial, and
products liability--a fact that I independently verified throngh my review of docket sheets
and reported cases.

Mr, Wallace rejects the assertions of those who believe he is not free from bias
and will not follow the law. He stated that he understands what it means to be an
appellate judge. During the interview, he wanted detailed examples of the cases and
types of statements made as well as the identity of persons making such statements.
Beyond the statements that I have expressed here, I could not provide Mr. Wallace with
any further details on the identities of lawyers or the names of cases without violating the
confidentiality requirements upon which the interviewees relied.

d. Courtesy

Lawyers also criticized Mr. Wallace for failing to show common courtesy and
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respect to other lawyers and litigants. Some of the comments arose in the context of his
service on the national Legal Services Board in the late 1980s and early 1990s. Lawyers
who had attended Board meetings and watched the interaction between Mr. Wallace and
members of the public and the Legal Services staff described him as treating staff and

lawyers “like they were dirt on the floor.” Many who had attended thesc meetings said

s <. »

he was “nasty,” “dismissive,” “abusive,” “mean,” “rude,” “extremely arrogant,”
“egotistical,” “condescending” and “extraordinarily impolite” to those who appeared
before the Legal Services Board.

Concerns regarding Mr. Wallace’s lack of common courtesy and respect continue
to today. Persons who have worked with him well after he ended his service on the Legal

Services Board raise similar issues. Lawyers and judges described him as “loud,”

5% 4 » g,

“aggressive,” “discourteous,” “abrasive,” “arrogant” and “condescending.” Some lawyers
who have known him for a long period of time describe him presently as a man who has
become “hardened in his convictions” rather than bécoming “more open” to the issues of
those around him. Lawyers stated that Mr. Wallace was not patient and often did not
listen to the arguments of others, and that he could be “sarcastic” and “strident” in his
approach to dealing with issues and in his conversations with fellow lawyers. They stated
their belief that Mr. Wallace would engage in this same behavior as a judge. If he did so,
they questioned whether litigants would obtain a fair hearing and resolution of their
issues and whether the essential dignity of the court would be maintained.

A large number of minority lawyers stated that Mr. Wallace has on occasion been

particularly disrespectful to them and often did not treat them as equals or peers in the

profession. They stated that he acted with an air of “superiority” and in a manner that
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was “demeaning” and “condescending” to them while he did not display this behavior to
other lawyers in the cases on which they worked. Some non-minority lawyers who
questioned Mr. Wallace’s temperament stated that he “seemed” to treat non-minority
lawyers “as peers” while his “demeanor, reactions and interactions” with minority
lawyers suggested he did not treat these lawyers as equals. And some minority lawyers,
especially those who had been actively involved in litigating civil rights cases, stated that
Mr. Wallace often did not respect their views, ~ it was as if the arguments of minority
lawyers “were not as worthy of being in court” and did not “carry the same weight” as
other lawyers. We arec certainly aware of comments from other prominent minority
attorneys who do not share this view, but on balance, the Committee could not discount
the number of lawyers who raised this concern, the nature of their comments or the
expressed intensity of beliefs of these lawyers conceming Mr., Wallace’s interactions
with them.

In the interview, Mr. Wallace stated that he believes he maintains a professional
demeanor with all lawyers and was not aware of concerns raised by minority lawyers or
others who felt that he was not courteous to them. He stated that he helped to recruit and
worked with minority lawyers in his own firm. With respect to his service on the Legal
Services Board, Mr. Wallace attributes such comments to those who disagreed with his
work and i1s proud of the work accomplished while he served on the Board.

Mr. Wallace asked for further details regarding all adverse comments, including
the identity of those who made the comments and the “facts” or “proof” given by persons
in support of their statements. I provided Mr. Wallace with as much information as [

could without violating the confidential nature of this process that precluded me from
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providing such information without the authorization of the lawyers.

B. Statement of Thomas Z. Hayward, Jr.. Submitted on July 19, 2006

My name is Thomas Z. Hayward, Jr., and I am a lawyer from the State of Iilinois.
I served as the Seventh Circuit representative to the Standing Committee on Federal
Judiciary from 1990 to 1994, and I served as Chair of the Committee from 2003 to 2005.
I have practiced for 40 years, primarily in the areas of corporate and real estate law. [ am
a graduate of Northwestern University School of Law.

1. Investigation of Mr. Wallace

Because Kim Askew had reached the preliminary conclusion that Mr. Wallace
should be rated “Not Qualified” by reason that he lacks the appropriate judicial
temperament, the Chair appointed me to undertake a supplemental investigation. The
purpose of the supplemental investigation was to assure fairness to Mr. Wallace in light
of Ms. Askew’s negative assessment based on her extensive investigation. The
Backgrounder provided that the second investigator may re-interview the nominee and
conduct whatever supplemental inquiries he or she feels appropriate.

I carefully reviewed Mr. Wallace’s Personal Data Questionnaire and the
preliminary and lengthy report prepared by Ms. Askew. Having read over 500 such
reports during my tenure on the Committee, both as a member and as Chair, | was
impressed by the number of interviews undertaken by Ms. Askew and the thoroughness
and detail of the reported interviews which represented a cross section of federal and state
Judges, practicing lawyers, and law school professionals. 1 determined that I would not

re-interview any of the individuals reported by Ms. Askew; her reports were detailed and
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thorough summaries of what the individuals interviewed said regarding Mr. Wallace’s
professional competence, integrity and temperament. Instead, I opted to interview
Mr. Wallace and verify comments, both pro and con, with a number of individuals not
interviewed by Ms. Askew or listed by Mr. Wallace in his Personal Data Questionnaire.
Indeed, I met with Mr. Wallace in his Jackson office on May 2, 2006 for an interview that
lasted approximately one and one-half hours. During that interview I reviewed with him
the adverse information I had obtained during the supplemental investigation, and gave
him the opportunity to respond.

I agree with Ms. Askew that Mr. Wallace possesses the integrity to serve on the
bench and that he has the highest professional competence as a highly skilled and
experienced tnal and appellate lawyer.

However, like Ms. Askew, after personally interviewing Mr. Wallace and others
who know him professionally and personally, I came to the same conclusion that
Mr. Wallace fails to meet the standards of judicial temperament as set forth in our
Backgrounder. Temperament encompasses more than just being polite, maintaining
one’s temper, or showing proper decorum in a courtroom. Rather, as defined in our
Backgrounder, it encompasses “the nominee’s compassion, decisiveness, open-
mindedness, courtesy, patience, freedom from bias and commitment to equal justice
under the law.”

a. Open-Mindedness

One cannot overlook the many comments received by Ms. Askew and myself
describing the nominee as narrow-minded in his views, rigid, hostile to, and not open to

the position of others. One distinguished interviewee with whom I spoke commented that
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with Mr. Wallace, it will be his “way or the highway.

b. Freedom from Bias

After meeting with Mr. Wallace, I too share the concern that Mr. Wallace will
interpret the law to meet his own interpretation rather than to follow precedent.

c. Courtesy.

A broad cross section of the legal community interviewed by Ms. Askew and
myself raised the concern that Mr. Wallace will not demonstrate the patience necessary to
allow lawyers arguing cases before him to develop and set forth their argument. Many
commented that Mr. Wallace would find it very difficult to make the transition from
active trial and appellate lawyer to an appellate judge, to be a listener and not an
advocate.

2. Conclusion

My supplemental investigation affirmed the findings reported by Ms. Askew.

Her written statement accurately reflects the concerns of the legal community and the
Committee and thoroughly explains the reasons that the Committee, after careful
evaluation of the professional qualifications of Mr. Wallace, rated him “Not Qualified”

for a lifetime appointment to the United States Court of Appeals for the Fifth Circuit.

C. The Standing Committee's May 2006 Rating

After considering the reports by Ms. Askew and Mr. Hayward, the 14 voting
members of the Standing Committee unanimously rated Mr. Wallace “Not Qualified” for
appointment to the United States Court of Appeals for the Fifth Circuit. The Standing

Committee is comprised of highly accomplished attorneys of diverse backgrounds and
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practices. Each member takes very seriously his or her responsibility to conduct an
objective evaluation of the professional qualifications of each judicial nominee. Each of
the members of the Committee applied his or her independent judgment in voting on the

rating to be given to the nominee.

IIl. SEPTEMBER 2006 EVALUATION

A. Statement of Pamela A. Bresnahan and C. Timothy Hopkins

In accordance with the Standing Committee’s normal procedures, Mr. Hopkins
and I conducted a supplemental evaluation of the nominee because this nomination was
returned by the Senate on August 3, 2006, and was re-submitted by the President on
September 5, 2006.

In conducting this supplemental evaluation, we reviewed the responses by Mr.
Wallace to the public portions of the Senate Judiciary Committee Personal Data
Questionnaire (“PDQ™). In addition, we reviewed the extensive materials pertaining to
the prior evaluations of Mr. Wallace’s professional qualifications by the Standing
Committee in the Spring of 2006 and 1992. We also read several of the reported
decisions cited by Mr. Wallace in his PDQ, and other decisions where he was listed as
counsel.

Although the supplemental evaluation was conducted on an expedited basis, we
sought to interview as many people as possible. We contacted judges and lawyers from a

broad cross-section of the legal community. We re-interviewed 15 people who were
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previously interviewed by Ms. Askew or Mr. Hayward in Spring 2006 and interviewed
11 additional people who had not been previously interviewed. Some of the people we
interviewed had been mentioned to us during one or more of our interviews, (including
our interview with the nominee), as possible sources of information regarding Mr.
Wallace’s professional qualifications. On September 18, 2006, we interviewed Mr.
Wallace for two hours at his office in Jackson, Mississippi.

During our interview with Mr. Wallace, we presented him with an opportunity to
rebut or discuss adverse comments we had received during the course of our interviews.
We provided him with as much context and specificity as we could without breaching our
promise of confidentiality to the interviewees. We told Mr. Wallace that, consistent with
the process of obtaining information for a Report, we would not reveal the identities of
the individuals who provided us with the adverse information if they wished for their
remarks to remain confidential. In one instance, an individual who had made adverse
comments regarding Mr. Wallace’s potential for judicial temperament, consented to the
disclosure of his identity and his comments to Mr. Wallace. These comments and the
source of them were disclosed to Mr. Wallace so he could address them. These
comments referred to a particular meeting he chaired. In response, Mr. Wallace stated
there was a record of the meeting which he subsequently forwarded to us. We responded
that, in many instances, a record does not disclose tone, demeanor or manner of speaking
and not everything is always on the record. After some debate, the nominee, somewhat
grudgingly acknowledged this was sometimes the case. Similar concerns with respect to
the nominee’s arrogance, rudeness and tone were raised by other individuals that we

interviewed.
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It should be noted that we refrained from including in our Report to the Standing
Committee certain of the adverse comments we had received about Mr. Wallace, because
disclosure of the underlying basis of these comments to Mr. Wallace would have
necessarily compromised the confidentiality demanded by that interviewee. We did not
rely on those comments in making our “Not Qualified” recommendation to the Standing
Commiittee, nor were these comments referenced in our Report.

We found this evaluation to be a very difficult one. There were a number of very
laudatory comments about Mr. Wallace’s integrity, legal ability and skill in representing
his clients. However, consistent with the concerns and issues that were raised in the prior
evaluations of Mr. Wallace, approximately 40 per cent of the interviewees raised issues
involving Mr. Wallace’s temperament or suitability to sit on the bench.

The range of opinion was notable. At one end of the spectrum, several of our
interviewees concluded that Mr. Wallace would be fair and open-minded and had the
requisite judicial temperament for an appointment to the federal bench. In the middle,
other interviewees were concerned whether he would be able to listen to both sides of a
case and be open-minded, and those interviewees, from their observations of him as an
advocate, were not sure if he had that ability, given his personality. At the other end of
the spectrum — comprising approximately 40 per cent of the people to whom we spoke
had issues or concerns with some aspect of Mr. Wallace’s temperament. Individuals that
were interviewed commented that his manner is often brusque and dismissive and
expressed concerns that he would not be patient and courteous or respectful towards

litigants, or that he would be open to the views of both sides of a case. Several lawyers
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and judges observed to us that they believed that he would not put his advocacy role aside
if he were a judge.

The Standing Committee has provided extremely thorough evaluations of Mr.
Wallace over the years. In total, over 120 judges and lawyers have been interviewed.
Judges and lawyers from widely-differing background and experiences who raised
concemns and issues about Mr. Wallace’s temperament could not be overlooked or
discounted.

Notwithstanding Mr. Wallace’s integrity and legal ability, the concerns about his
temperament and suitability for the bench caused us to submit a recommendation of “Not
Qualified” to the Standing Committee. The possession of judicial temperament is of
critical importance to ensuring that litigants, their attorney’s and the public have

confidence in the fairness of the justice system.

B. The Standing Committee's September 2006 Rating

After careful consideration of the supplemental report of Pamela A. Bresnahan
and C. Timothy Hopkins, as well as the materials pertaining to the previous evaluations
of the nominee, the fourteen voting members of the Standing Committee unanimously
rated Mr. Wallace “Not Qualified” for appointment to the United States Court of Appeals
for the Fifth Circuit.

The Standing Committee greatly appreciates the Senate Judiciary Committee's

consideration of this written statement.
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Dirver Dia): 601 3512964

Bivecy Fax: 501.592 2464

E-Mall Address: Bon(@bakerdoncison.com

Tuly 3, 2006
Via Faesimile (202-228-1698)

The Honorable Arlen Specrer
Chairman, Committee on the Judiciary
Unites States Senate

224 Dirksen Senate QOffice Building
Washingron, DC 20510

Dear Senator Specter:

I am writing to recommend Michael B, Wallace as a judge on the United States Court of Appeals
for the Fifth Circuit. 1 am also writing to disagree with jthe recent report of the American Bar
Association’s Standing Committee on Federal Judiciary thay Mr. Wallace i3 “pot qualified” for the
pasition to which he has been nominared.

As an active member of the Mississippi Bar, ] am well familiar with the outstanding reputation
enjoyed by Mike Wallace. ‘Mike is widely considercd an exemplary lawyer who is well qualified 1o
~ oceupy a seat on this important appellate courr,

Mike obtained his undergraduate degree at Harvard and his law dggree at Virginia, He served
clerkships at the Supreme Court of Mississippi and the Supreme Court of the United States, the latrer for
then Associate Justice William H. Rehnquist. Mike has been engaged in the privare practice of law in
Mississippi for more than 23 years. He has eamned the highest reputation among his peers for legal
ability and integrity. Tweo prominent publications that base their ratings o peer reviews - “The Best
Lawyers in America” and “Chambers USA> - both list ¢ as one of Mississippi’s top business
litigators.  Also, he is a Fellow in the American Academy of Appellate Lawyers, an organization
composed of America’s foremost appellate advocates. Most importantly, Mike has developed a long
track record of dealing honestly with people and serving as an officer of the court with the utmost in
professionalism. - Mike Wallace would be an outstanding ju%ge on the United States Court of Appeals
for the Fifth Circuit.

As for the ABA report, it is difficult ta understand hqgw anyone armed with knowledge of Mike
Wallace’s intellectua) and professjonal training and abilities| and aware of his reputation for personal
and professional integrity, could doubt that he possesses any pf the qualitics necessary for distinguished
service on the federa] bench.
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The Honorable Arlen Specter

July 3, 2006
Papa 2
Sincerely,
BAKER, DONELSON, BEARMAN,
CALDWEL] & BERKOWITZ, P.C.
L fﬁi’“
C. Lee Lot|{il
CLL:Bt

ce:  The Honorable Parrick J. Leahey (fax#202-224-9518)
Ranking Member, Comminee on the Judiciary
Umited States Senate
152 Dirksen Senate Office Building
Washington, DC 20510

Office of Legal Policy (fax#202-514-5715)

IMCLLIT283 vi
9600000-0001060 G7/03/2006

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00288 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC

39984.211



VerDate Oct 09 2002

281

et y{ﬁ;

Statement of Introduction for Michael Wallace
Judicial Nomination Hearing
Senator Trent Lott
Tuesday, September 26, 2006

Mr. Chairman, it is my pleasure to introduce Mike Wallace to this committee.
I am delighted that the President has seen fit to nominate Mike to the United States
Court of Appeals for the Fifth Circuit.

I have known Mike for roughly two and half decades, and have worked with
him in several different capacities. Through these encounters, I formed my opinion
that he is one of the most impressive legal professionals I have ever know, and that

he is supremely qualified to serve on the Federal Judiciary.

[Senator Cochran will almost certainly cover all of the following biographical information.j

Mr. Wallace received graduated cum laude, from Harvard University in 1973
and received his J.D. from the University of Virginia Law School in 1976. While at
Virginia, he served on the Law Review and was elected Order of the Coif. After
graduation, he clerked for Justice Harry G. Walker of the Mississippi Supreme Court
and for then-Associate Justice William H. Rehnquist on the United States Supreme

Court.
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Following his Supreme Court clerkship, he returned to Mississippi and took
his father’s place in a small Biloxi legal partnership. During his two years with
Sekul, Hornsby, Wallace & Teel, Mike had a diverse general practice. From 1980 to
1983, he worked in Washington DC for me, first as a research assistant for the
Republican Research Committee and then, following my election as Republican

Whip, as counsel in the Whip’s office.

In 1983, he became an associate with the Mississippi firm of Jones, Mockbee
& Bass, in Jackson, MS, and became a partner after the firm merged with Phelps
Dunbar, where he remains a partner today. His practice focuses on complex
commercial and constitutional litigation and includes a significant amount of

appellate work.

Though he was embarking on what would become a widely respected and
successful private practice, Mike continued his commitment to public service
through the end of the 80°s. He served as a Director of the Legal Services
Corporation, a presidential appointed and Senate confirmed position, from 1984 to

1990.
[End of general biographical information]

Mike has never ducked the tough cases or the difficult issues, and in more

cases than not, he’s been successful in the courtroom. One of Mike’s partners
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estimates that he has prevailed in about 80 percent of the appellate cases that he has

handled.

He has been criticized for unapologetically and vigorously asserted the
arguments of his clients, which is ridiculous given that this is the obligation of every

attorney.

He has handled cases at every possible level in both the State and Federal
judicial systems. Including in 2002, when he argued and won a case before the

United States Supreme Court.

Unfortunately — as a byproduct of his extraordinarily successful professional
career — he is now faced with nameless, faceless detractors who question his fitness
to be ajudge. These critics could not be more wrong. They should not confuse

effective, decisive, and tireless advocacy with bias or closed-mindedness.

Even these detractors have no choice but to acknowledge his outstanding
academic credentials, impeccable character, and absolute integrity. They make
broad, unspecific assertions based on non-existent evidence in an attempt to smear a

good man.

The Mike Wallace that I know is a considerate, personable, courteous, kind,
and thoughtful family man. He is active in his church — Trinity Presbyterian — where

he is responsible for teaching their most popular adult Sunday School class. This
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past July, he traveled with his church and a predominantly African-American Baptist
church to Honduras to build houses for the poor. Bishop Ronnie Crudup of the New
Horizon Church in Jackson, in his letter to the Judiciary Committee, had this to say
of Mike after he helped form a partnership between New Horizon and Trinity

Presbyterian:

It was the hard work of Michael Wallace and other progressive, open-
minded, Christ honoring leaders at Trinity Presbyterian Church who in
a year’s time turned an awfil decision (not to enter a partnership) into
the premier interracial church partnership in the State of Mississippi.

Throughout his adult life, Mike has shown a calling to public service. He has
had the unique experience of working in all three branches of the federal
government: in the Judiciary as a Supreme Court clerk, in the Executive as chairman
of the national Legal Services Corporation Board, and in the Legislative while

working with me on several occasions.

In 1999, when I was faced with a multitude of Constitutional questions
surrounding the impeachment of President Bill Clinton, I turned to the best legal
mind I know. I asked Mike to serve as my Special Impeachment Counsel and he

helped me navigate those uncharted waters.

I have no doubt that once on the bench, Mike will be open-minded, fair, and

understanding; and without question, he will be true to the rule of law.
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I have tremendous respect and admiration for Mike Wallace as both a lawyer
and a man. In my mind, his education, history of public service, reputation, and
temperament are beyond reproach. This Committee should review his extremely
large body of professional work — virtually all of which is in the public record — and

ignore any anonymous, unreliable, and biased hearsay evidence.

I put my full support behind the nomination of Mike Wallace. Ilook forward
to the committee’s approval of this fine nominee, and to confirmation by the full

Senate.
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TOM K ANDERROM, Su

s g e S , et
minen Soerrre ‘Congress of the Wnitel States I
U reTE TR AT Aswi Akt ‘i&guﬂt D! ﬂ:prtﬂnflﬁhtﬂ —-—..h‘_- -

: L et o

' Weshington, B.E 20515 ' v

Gctobar 30, 1581

The Hnno:iblt Donald Regan

" Smcretazy of the Treasury

United States Depsriment of
the Trexsury

‘Washingten, D.0. 20230 ' ) |

Dear Mr. Eecretaryy

EZnelosed please f£ind copies of my corraxpendence with
the Commissioner of Internal Révesnua xnd the Folialter
Genaral. As thesa lettera indicate, I zy daeply concerned
about the Covernmeént's position in thisx litigazion, It is
e position which fs both legally xnd politically indafansible.
Fusthazmors, it Adlsrsgards thes Congress by ignozring thas
stutote and Congressiopal intent aw .Xpttil;ﬂ in the Anhkhrook
Amendmant, .

. I wotld appracietas your vorkin§ with tha Sarvice ta
recongider ity position. -

- with king ;-gardu and baxt withex, I am 4‘ BR"B

Trent Lott.
TL/mbw

Enclosuras
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49
TRENT LOTT , . [T ) T N
:P'.'?ﬁm . - ‘"-;;:;;::ﬁnn
L wnr . T .
ot Sodlreres Congress of the Wnited States il
sl ool  TBouseof Repregentatives | —rrr——— . 5m

- ' Beshinglon, B.E. 20515 —
October 30, 1981

:r.‘ne' Bornorable Rascoe Igger, Jr,.
Commissioner of Internal Revenua
1111 conztitotion Avenue NW
Washington, b. C, 20224

Dear Mr. Commissioners R

I encloss herewith a copy of my letter of today's data to
Solicitor General Rex Las regarding the pogition tzken by the
Service befores the Suprems Court ip Bob Jones: University v, Dnited
States., I am delighted that the Service has persvaded the Court
.to hear the ease, but I am daeply disturbed that the Service is

.. ufging a resolution completely contrazy to thc. repeated decl&rntinns
: of the Congxress.,’

I understand tha difficult position in which you-found your-
self in Gre=zn v. Regan when yon took office, The court had ordered
the Service to perform certain acts contrary to the lazw, and the

‘time for appeal had expired, I appreciated your efforts.is securing
intexvention by interested parties to assert the positions which ycu
felt the Se.rvxce was barred from adopting, .

Hevax—ﬂaelass, I cannot understand the Service's position in
this case, the outcome of which will clearly cantrol the result in
the Green case. MNo court has ordered the Erxvice to do anything,
and you are free o urge your own coastruction of Section 501 ({c} .
{3) before the Court. The Service is bound neither by the courts
nar by the advice of its own lawyers, but you haye nevertfieless
chosen a position clearly contrary to Congressional intent.

I do not wish to rehearse the legal arguments’ “laid out in #ty

letter to General Iee, Rather, I wish to pocint out the practicnl

. result of a Court decislon in line with the Sarvica's wishes, Your

- efforts in the future to enforee your interprstation will run
squarely finto the bar of the Ashbrook Amendment, The Housa and the
Senate Committee have responded to your contention that the present
language does not includa court orders by adding that restriction
to the Amendment. The seeds of a major confrontation among 211
three branches of government are plsinly present in the Service's
position. \ .
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It way be that you feel that you are somehow bonnd by the existing
regulationg. I should point out to you that the Ashbrook Amendment in
no way hinds you to the existing regulations. You are perfectly frme
to enforce any regunlations antedating Auguet 22, 1978, ineluding thoss
superseded as a result of the originzl Green n'lli:hg. If it ia nmcmxgary
to wse the provisions of tha AdministratiVe Procedure Act to roinstate
thoge formsr regulations which do comport with Ccngressionul intent,
thr.'n please ¢o 5o inmediately.

If the Sypreme Court accepts the reading of the law which han
been applied by your immediate predecessors, then the only possible
cure iz thriough legislation. Until that happeng, you are certainly
not bound by the lower courts or by your predecessors, If you do
not iotend td act to change the present practice, then T would ap-
preciate your explanation in detail of your own reasons zo that I
can prepare the proper legislative remedies,

With kind regards and best wishes, I am °
sin’ceg; 1y yours

"]
,I

TL/obw

ccr Yomr, Fopald Reagan
Bon, Donald Regan
Bon, William Prench Smith
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.-awu;uup«w B . . . . ] ———

mih e 0 @ongress of the Tnited Stateg oyl
P aimivagndil ’ Tyouse ol Repregentatibes L e S

Bhchinglon, BE 20518 ——

T Octobsr 30,°198)

: The Honorable Rex Lew

Solicitor Ceneral
United Stitesx Beptrtnent cf Justic:
washington, D.C. 20510

bnnz Nr. Spligltor Genarala

I am sure you ares familiax vith oy :orrclpondcnc- earlinx
this ysar with the Attorhay Cenerx) apd ths Deputy Attorney "
Genexad ragarding tha Many ‘pending casam conoerning the txx
exuespt status of church schools. | I.wak disnppointed te learn
that you will not be inrolved in Bob Jenes Onliversity v, United’
States and, indesd, that no Remgah appointws will play z majer
réle. Plaszuw paws wy concarne along to whoevar Is bandling
thexe conmnlidated canss.

I ax #alighted that tha Adninistration. encouraged the
Supremm Court to resclve these {xyusx. Howrver, I an meore than
5 1f{ttla disturbed that the Onited States has tikan z posxitiocs
on the merits which plainly conflicts with Congxexwsional intent
xnd with 'a. ¥peciflic pladgw of the President's platform. I
xtrongly saesnrege youor office to rIsconeidaxr your position.

the Governmant's positien Ignerus Congrerxlionxl intsot.
Swctlen 501{c}(3) of thas coda plainly dafines exenpt n-qnnizatinnl
to intlode bodiex “organized and operated exclusively for relfglous,
charitsbhlae, lclcnti!i:, texting for public safety, litarary, eor
edncitional purposes.” “Charitable® {x mersly one of thsose purposes,
a3 aze "raligloux” and “dMucational.” ¥owvhers domsz the statute
requirs a religloux of adusational orgspnization to be “charitable”
in oxder to gualify for a tax examption. If thas statute is raméd
thiz wey, then argnnizntinnl nust 2lee he “zcientific® and text
for public safety. Since the plain langukge of the statute fore=-
cloyes the conwtructlon trgsd by the Covarnment, ordiniry rulex
of conztruction preclude 1ookinq behind th- language to th.
legixlative history.

The Government does not even bother to look 2t the hixtory
of this particolar =zection ag it waw adopted in 1938, Rathwr,
tha Urited States derives {¢s conxtructlon from pubséquent unre~
lated congresxional actions against racial dlzcrimination. oOrdi-
narily, committes reperts and floor remirks wade long after the
fact are completely irrelevant {5 detoimining the {ntént of a
previsus Conyresz. -FYurtharmote, theusze later Congresxional n:tian-
werea responsive to othsr problems and there iy mbaclutely no
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fndication t:h;c Conqreti intu;ded these xelnﬁival):'xacan‘t
actions to be read into an onralatsd statute prased in 1938,

Xf xnbsequent actions avre relevant, then the GCovernment
shovld focus upon exprecxions of Congreesionsl Aintent on thiw.
very izsus. Thea Achbroek Amendmant to sucoeesive Treagnry
nppzoprlatlon- prohibits abxplutaly tha unee of federal funde
.to "cause the loss of tax-exempt status to private, religlous,
ox church-operated schonla undex section. 501{c}(3) of the
Internal Revenue Code of 1954." Cangressional Intent eould
not be clearer.  Therafore, if the Government ingists on
defining Congressional intent by later actionx, thep cartainly
rhat {ntent &8 most rlearly Taflected by the Axhhrook amendment.

The Internal Revenve Sexrvice's action in revoking the tax
exaapt ztatux of these schools i peculiarly reminizgcent
of the faderal buresucracy's activism and ururption of pover
during 'tha previcus Adminiatration.. Misslexippians and many
of their fellow citirzens supported Pre:ident Reagaxn xinply .
to end this kipd of onvarranted f{nterfarenca.

The laxt time I read the Constitution, it provided that
the Congress iz to make the laws~-dot appointed officixls. *
The pecplas Atroas tha country whosa lives are dixectly affartnd
are entitled to have the declslon of thefr slected Representativos
retpected and followed by the Covernment. Congress hac xpoken,
end itx muzcage iz clerr, It Ix np to the Government to snforca
what Congresax has dopa. I expect your office to reconside¥ fta
position and to report its &ecixion te me.

with kind regards and bext wirhes, I am

Sinﬂdrcly fnq .,

Trant Lett ~ -
TZ/mbw
Tey Hon, Ronsld Reagan
fAor. Donald Regan
How, Roscoe Egger, Jr.
Bon. Willfimm French Smith .
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TRENT LOTT . . [ ] T ERY WS
« INw DrtwicT, Humwarey Webwarne 5.2 MIY
H johion) . 0318412
i oy L
e Ldie! €ongress of the Wnlieh Siates —TIT e
i avriieg FBonss of Repregentatives . P, e
Sadhingten, B.E. 20515 =

Novenber 30, 1581

The Hoporable Donald T, Regan ,
Secreta N

United Statex Department of the Treasucy
Washington, P. C. 20220

Dear Mr, Secretary:

Thank you for your Ass{xtant's letter of November 9, 1581, °
in reply to my letter of October 30, 198), concerning the taxs-
exerpt status of Bob Jones University. I =m sorTy not to have

‘responded earlier, but I know you have been as involved &5 Y have

been-in the process of securing continuing funding for the govern-
ment,

T sm glxd to know that the FHervice im in the procezx of preparing

&n &nswer. However, it has Been my experience that svents in this

arer zchetimés develop a momentom o their ovm. I believe, there-
fore, that it is essential for tha two of us ¢o mest after the Service .
Eas had an oppertunity to study wy complaint, but before thay heve :

reached a decixion,

I would propose that vou and I meet early Auring the week of
December 7, 1381.. The University's brief hzx already been filed
with the Supreme Court, and your lawyers are undoubtedly alrsady in
the process of preparing their repily. ¥e need ¢o reésolvae thiz
matter before they get tooc far along,

Thank you for your cooperation, and I look forward ta haaring
from yon at your earliest conveniance. R

With Xind xegards and best wishew, I =m

Sinvere

TL/mbw

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00299 Fmt6633 Sfmt6633 S:\GPOHEARINGS\39984.TXT SJUD1

PsN: CMORC

39984.306



VerDate Oct 09 2002

292

AENT LAY poRmIAL FOUCOFY ] 7 ey St vt g

w*"“’;__ TREASURY LIGHARY ltﬂif J —=2EEs
ua:__-xm Congress of the Hnlteh Htates [, .._g""'"_._..‘"‘"‘..
haiprbiaiipad ' Fiouke of Representativeg , et e

Ssplmgt, RE, 20515

Decezber 21, 1981 ) I " . .

Tbe Honorable Domald T, Regsm

SecTetary

United States Deparroetit of the Tressury’
Washingtom, D. C, 20220

Desr Mr. Secractary?

T am delightad to lexrn that you ars homa from. the hospital, I wax
of course dirappointed that we were wable to speak last vask, but tha
pevs of your tacovery Is dspecially grazifying.

In anticipxtion of our fortheeming converration on tha txxstion of
church schools, I thought you might ba interestad in tha enclased ecopy
of the page from the Fraxident’s log on vhich be tesponds to xy lstter
. to him on the pubjecr, Ha appaars to agrea vith wa that the Administration
“should be helping thexe schools, which, of cocrse, is not the positicnm
presently held by your Department.

This developpent makex 1t wepecislly fmporsent shat you Teview
this macter bafore the brief 4x f1led ar the Seprese fourr In rhe pext
feu dxys, The Preiident's platform promise and his apparant intenrion
to xtund by thar pladge meke it Lrparatfva that this warter be carefully
eonsidered beform amy position is expressed in publie., Ia fact, I would
think you might wizxh te discuse this matter persenslly wvith the Prexident
b:fnrc the brief fs ff1ed.

mnx you for yout continved attentivn, and I look forverd to
speaking with you soon.

Mith kind Tegards and bent wishes, I on
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- m-_vw:._!_-u'nuwn' . . - XI5y
P tar it : . - ) e
e o © @ongress of (he United Sialeg | ——— -
bivp i losiind . Toust of Representatives T—e—t 2

Chasfington, BE, 20515

Detember Z1, 1981

‘Tha Homorebls Edward C. Schmulrs N
Deputy ACtorney Ceneral

Uoized States Daspartment of Justice
Washington, D. C. 20530 - .

Dext Ceneral Schomltst

Theok you for yonr lattar nf Dacecber 15, 1981, ia resxponse o my
Iatrer of Dctober 30, 1581, 1 am »ti¥1 :on:med thar tha posizien you
report may uell ba out 2f lina with the President's policy.

As you msy know, I 2lso woote the Presidext regarding wmy concern H
ovar tha contiouipg Caxatiom of church schools.. 1 enclose herewith a
copy of the pags of tha Prasident's log on which his responsa iz re—
corded, While It wight be argued that his vespoosa is axldgnous, it
sters to ma that be im clearly sgreeing thet the Ad=dinistration should .
mteﬂenn ‘on behalf uf the church schosls. - N .

T believa thet {t ix of the hizhnn: impormce to vasolve :h!.l
lpplrtu: eouflict before any brief fa f{led. 1 am sire that tha regalar
» process of reviewing litigstion does not nocessarily incivde the Praxi-.
deur, but I beliavy that you should do so in this case, - Gven the
- explicit promfas of his platform asd hiy ‘sppaTent inrentlom to xtand
by thar pledge, I do sot believa that exy bricf shouid be £4led vhich
wdercuts his position mm he hu bad xa e-pportunity o mi-v t.h-
mattex,

Thazk you tar your csr-!ul ltr.pntlnu o nr ::um:em »wnd I ook |
forverd to your further thnugh._‘. . . ..

With %fpd regards :nd bt:t wishes, I =1

’

N

. Il/wbw .
’ Encl. X :
cc:  The Evoovabla Williem Fremch S 'f;th ] B
: - RECEIVED
DEC22M81
oo

*¥ TOTAL PAGE.!1Z %
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172

when Bradford Reynolds was nomfnated to take charge of the
Civil Rights Divislion, ]eyex:l }'.e:.barg of, Congreas expréssed the
cancern that the Div-s =:-3 yan :.-:conFro‘ lable and that lawyers hired
by varlier Ad..-iantratl.c,,. uculd"’hayz to "zq,lred on a vast scale.
We were assured by" you u:d.by the Attorney General that Mr. Reynolds
with your belp would be’ ablg, to’ render t‘m ‘Division subservieant to
Departacntal policy.. Apzargntly you are’ satisfied thatr you ars
Laving ro difficulty in honoring your! co ::r.it:.\znt to us, a6 I under-
stand that the Department’s:Jirat action’ on Laing able to.hire sew
iawuyexs was to place oatdy :he public paymn another hundred lavwyess
Lired by the preceding ni‘::in-stra:j.on. I'"¢zn. only conclude that you’
have cecided that”~ 'you have” all the’ perso:};el [acessary Lo carry cut
your commit=ent to” us snd”that benceforTh 511 ‘actions by Departmental
lewyers pay fairly be q:::‘.bu:-.d o t.: P-es:a:nt. 5 agppointees.

K

with this in mind, I wi:.h to khow whether or r.or. Mary McCly:wont
1> acting according.to your wishes &{n the Missisaippl prison case.
i1f she is, I want to know why Adminisgtration pelicy haas changed.

. I -ahe - is TOTE-want—3o know why she is i:e;ﬁg_a_mxtted to pursce

he; Gwa policies at tax,)avex' capense. ’I‘beue ara not xhetonca Sa-
gju.sles. I want €S kncw, with referesce to shapter and versa'of

she cival service wratutes; whky she h__s._nor_been ffred There are

200 many_r_wyé"z'r'r"é?:dy and ezger to_carry Gut. Ropald “Feagon's poli-
cies to pemmit those polici’es o be. m::ved::d by x:ere,_clvll pervants.

- ..J'

- ».‘ .7 . Teu

I look forward o ysur reply gg \.n.x \...ty 'earlie:m convpnien-.e.
. . o L=
with kind ragarls and buat ulsbes. T am T ol L
| 4 - 2.
. :. 3inc-zely yours,

TL,/=Lw ) ...a‘ ) .
cc: <The Honorable H:.l liam P:e':ch S.nxth Ha.
The Hcaorable Willlam- Bzadford B..)nalds i
The Bc_.o:able n;.u Allais R .".-Azk e
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FHlagnolia Bar gsoriation, Inc.

Post Office Box 648 Jackson, MS 39205-0648 Office: (601) 353-2540 Fax: (601) 352-0208

magnoliabar@beHlsouth.net

PRESIDENT REPLYTO:
Jaribu Hilt Jaribu Hilt President
Attorney at Law
PRESIDENT-ELECT 213 Main Street
Carlton W. Reeves Greenville, MS 38702
August 1, 2006 5621344122
IMMEDIATE PAST PRESIDENT 862-334-1274 {Faxy

Tylvester 0. Goss

SECRETARY
Tomika Anderson

ASSISTANT SECRETARY
Carshena L. Bafey

TREASURER
Jimmy B. Wilkins

PARLIAMENTARIAN
Dawn Stough

DISTRICT DIRECTORS

NORTHEAST
Rhonda Saui-Evans
Monigue Brooks-Montgotmery

NORTHWEST
Carlos Palmer
Mildred LaSure

CENTRAL
Maicoim Harrison
Tony Gaylor

SOUTHWEST
Patricia Dunmare
Deborah McDonald

SOUTHEAST
Joseph P. Hudson
Melvin G. Cooper

rightsms@bellsouth.net

YVIA FEDERAL EXPRESS

Honorable Arlen Specter
711 Hart Senate Office Building
Washington, DC 20510

Honorable Patrick Leahy
433 Russell Senate Office Building
Washington, DC 20510

Re: Nomination of Michzael B. Wallace
Dear Senators Specter and Leahy:

In 1955 a group of eight African-American men organized the Magnolia
Bar Association. At that time, these eight men practically constituted the entire
number of African American lawyers in the State of Mississippi. It was no
coincidence that the organization was established following the Brown v. Board of
Education decision and at a time when African-Americans were barred from
participating in the Mississippi Bar Association. Although the barriers of
segregation have been lifted and the Mississippi Bar is open to all members of the
legal profession, the Magnolia Bar continues to be a viable and critical
organization. While its membership of several hundred lawyers from across the
state and other parts of the country, is predominantly African-American, the
organization also has Caucasian lawyers who are among its members. In
addition, the Magnolia Bar Association is an affiliate of the National Bar
Association.

At its recent annual membership meeting held on May 6, 2006, during the
Twenty-Fourth Annual Mississippi Black Professional Association Convention,
the membership of the Magnolia Bar spoke with one voice and expressed its
profound objection to President Bush’s recent nomination of Michael B. Wallace
to the Fifth Circuit Court of Appeals. Since the Magnolia Bar's denouncement ot
this nomination, the fifteen (15) member Judicial Screening Committee of the

An Affiliate of the National Bar Assocaition X -
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American Bar Association found Wallace unfit to sit on the Fifth Circuit bench. That unanimous
“unqualified” rating was the first such vote in nearly tweaty-five years.

As an organization which fights to ensure equal justice under the law and fights
vigorously for the rights of those who continue to be under-represented in the judicial and legal
process, the Magnolia Bar profoundly opposes the Wallace nomination. With this nomination,
President Bush continues to display his absolute disdain for appointing African-Americans to the
federal judiciary. This pattern of suggesting that “No African-Americans are Qualified" is even
more evident in the Fifth Circuit and especially here in the state of Mississippi. President Bush
has had the opportunity to nominate five persons to the Fifth Circuit Court of Appeals, which
includes Mississippi, a state with an African-American population of nearly forty percent. Thosc
nominees include: Michael Wallace, Charles Pickering, Edith Brown Clement, Edward Prado
and Priscilla Owen. Absent from this list is one African-American. fudge Carl Stewart, who
was appointed by former President Clinton, is the lone African-American on the Court. Indeed,
it is tragic that Judge Stewart is only the second African-American to ever have been appointed
to the Fifth Circuit Court, which was created by the Judiciary Act of 1869.

When faced with the opportunity to nominate persons to the federal district court in
Mississippi, President Bush nominated all white males: Michael Mills, Louis Guirola, Keith
Starrett, Daniel Jordan and Leslie Southwick. Consequently, Chief Judge Henry T. Wingate
remains the omly presidentially appointed African-American judge in Mississippi since this state
joined the Union. According to Alliance for Justice’s website, (http//www.afl.org/judicial/
judicial_selection_resources/selection_database/byPresident.asp), of Mr. Bush’s thirty-two
nominations to the federal judiciary within the Fifth Circuit, he has nominated zero African-
Americans. This is beyond appalling. It is disgraceful. *

Aside from Mr. Bush's utter contempt for the principles of diversity, Wallace is the
wrong person to sit on the Fifth Circuit court. In the 1980%, as an aide to then Congressman
Trent Lott, Wallace fought to protect the tax-exempt status of Bob Jones University, a
segregationist institution where interracial dating was banned until 2000, Wallace served as
counsel to Senator Trent Lott in 1981 when Lott filed his own amicus brief in the United States
Supreme Court urging the court to reverse the Fourth Circuit's ruling in Bob Jones University v.
United States, 461 U.S. 574 {1983). During his confirmation hearing on his nomination to the
Legal Services Board, Wallace made public his views that he thought that Bob Jones University
should have been permitted to maintain its tax exempt status. In addition, while serving as a
member of the board of the Legal Services Corporation, which was established to provide legal
services for the poor, Wallace voted to hire outside attorneys to lobby Congress to dismantle the
agency.

It is Wallace’s view of the Voting Rights Act (the Act), described by the United States
Department of Justice as “the most successful piece of civil rights legislation ever adopted by the
United States Congress,” which causes the Magnolia Bar Association the most concern and
discomfort. Since the Act’s passage, the Magnolia Bar Association and its members have
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vigorously fought for proper enforcement. See, e.g., Jordan v. Wiater, 541 F.Supp. 1135 (N.D.
Miss. 1982), revd, 461 U.S. 921 (1983); Martin v. Allain, 658 F.Supp. 1183 (S.D.Miss. 1987);
Mississippi Republican Executive Commiltee v. Brooks, 469 U.S. 1002 (1984), Magnolia Bar
Association, Inc. v. Lee, 793 F.Supp. 1386 (5.D. Miss. 1992); Watkins v. Fordice, 807 F.Supp.
406 (S.D. Miss. 1992); and Branch v. Smith, 538 1.S. 254 (2003). Vigorous enforcement of the
Voting Rights Act has resulted in Mississippi leading the nation in the number of black elected
officials. Included within this number are Congressmen, mayors, members of the state
legislature, several trial judges throughout the state, and two judges on the state court of appeals,
one of whom is the Chief Judge of that court. In addition, three African-Americans have been
clected to the Mississippi Supreme Court.

While the Magnolia Bar consistently has advocated for the enforcement of the Voting
Rights Act, Mr. Wallace has promoted a cramped and narrow view of the Act. At his
confirmation hearing for his appointment to the Legal Services Board, Wallace testified that he
disagreed with various provisions set forth in the Voting Rights Act. As a lawyer, he argued in
court that Section 2 violations could only be proven by showing discriminatory intent, a position
which was flatly rejected by the court. See, Jordan v. Winter, 604 F.Supp. 807, 810 n.5 (N.D.
Miss. 1984). Mr. Wallace led the charge against creating Mississippi's only majority African-
American Congressional district. And, during Mississippi's most recent round of Congressional
redistricting, Wallace argued in the United States Supreme Court that Mississippi's only African-
American majority congressional district should be eliminated and that Mississippians should
elect their congressional members state-wide. Such a scheme would ensure that Mississippi's
delegation would be all white. It is worth noting that the Supreme Court, in an opinion by Justice
Scalia, rejected Wallace's position. Branch v. Smith, 538 U.S. 254 (2003).

Wallace's strong views against the Voting Rights Act and the principle of one-man, one-
vote have not been limited to litigation. According to Bill Minor, a longtime columnist, who, in
1986, participated with Wallace on a panel co-sponsored by the Mississippi Humanities Council
and the Mississippi State Bar:

At one point in the discussion, Wallace made clear he was not in
favor of the ‘one-person, one vote’ doctrine which the Supreme
Court had declared in a landmark 1962 Tennessee reapportionment
case.

Wallace specifically declared he opposed the principle of single-
member legislative districts which Mississippi black citizens for
years had fought to win through the federal courts, finally
succeeding in 1979. Wallace said he favored restoring the former
at-large, multi-member election districts.

Creation ot single-member districts in the Mississippi Legislature
has vastly increased the number of black people elected to the
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Legislature.

See, “Jackson Attorney May Get Court of Appeals Nomination,” Clarion Ledger, March 29,
1992, Morcover, in his own op-ed entitled *The Constitutional Question,” Wallace complained
that:

[t]he Fifth Circuit has never satisfactorily explained either the
source of its authority to restructure city governments [from at-
large commission systems] or the advantages minorities obtain
from the Court’s favored system[, mayor—council systems]. . . .The
great virtue of the at-large system is that it fosters the democratic
ideal that elected officials represent all the people, not natrow
segments of the population. . . As in so many other areas, the
federal courts' efforts to remedy racial discrimination.may succeed
only in increasing race consciousness.

Biloxi Sun-Herald, Oct. 7, 1978.

Wallace's views on the Voting Rights Act clearly are at odds with those of forward
thinking advocates and members of the judiciary who paved the way for the enormous progress
Mississippi has made since 1965. Michael Wallace, who time and time again has demonstrated
his opposition to this most precious piece of legislation which safeguards the rights of so many,
must be rejected in favor of a more objective fair-minded nominee. His views may be, in part,
what the President considers important for consideration of yet another white male nominee to
the Fifth Circuit Court of Appeals, but the Magnolia Bar Association believes that these views
offer sufficient justification for the Judiciary Committee to reject this nomination. Furthermore,
when Mr. Wallace's views are combined with President Bush's absolute refusal to appoint
African-American judges and the ABA determination that Wallace is “unqualified”, short of a
withdrawal of the nomination, rejection is the only option. Michael Wallace’s record speaks for
itself, It is one that has demonstrated a profound indifference to civil rights, legal services for the
poor and equal access to the democratic process for all. For all of the above reasons, Michael
Wallace is simply the wrong choice.

We welcome the opportunity to provide testimony on the record and look forward to
learning more about future proceedings.

Respegtfully Submitted,

.

il AL

o
aribu Hill
President, Magnolia Bar Association
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Day, Berry & Howard Lir

COUNSELLORS AT LAW

Emest J. Martet
Direct Diak: (860) 275-0201
E-mail: ejmattei@dbh.com

May 12, 2006

U.S. Senator Chris Dodd
100 Great Meadow Rd.
Wethersfield, CT 06109

Re:  Judge Vanessa Bryant

Dear Senator Dodd:

As you know, the ABA Standing Committee on the Federal Judiciary (the “Committee™)
recently gave Judge Vanessa Bryant a “non-qualified” rating with respect to her nomination for a
federal judicial appointment in Connecticut. I wanted to write to you to express my feelings
regarding Judge Bryant as well as the undeserved rating given by the Committee.

1 have known Judge Bryant since 1979 when she was a colleague at Day, Berry &
Howard. Ihave had the opportunity to work with her on matters when she was an attorney at
Day, Berry & Howard, as a judge, and through the Oliver Ellsworth Inn of Court, where she is
the head of one of the tutelage groups. In every circumstance, I have found her to be a person of
integrity, civility, and professionalism. Many of the attorneys at Day, Berry & Howard,
including Tom Groark, Jay Nolan, and Dean Cordiano, have had matters in front of Judge
Bryant. We unanimously agree that she has always been prepared, fair to the litigants, and
decisive in her rulings. While in Hartford Superior Court, she has managed to reduce the number
of cases on the docket and has pushed hard to ensure expeditious resolution of litigant’s. matters.

Through the Oliver Ellsworth Inn of Court, she has taken upon herself to be a mentor to
young attorneys as well as a role model for women and minority attorneys. She attends our
monthly meetings, is actively involved, and is one of a handful of judges who are willing to
impart what they have learned through their experiences as attorneys. She has managed to
combine her professional life with a personal life, including the raising of her son who is a
student at Bowdoin College. In my mind, she represents all that is positive about a lawyer and a
judge.

CityPlace I | Hartford, CT 06103 1 2860 275 0100 £860 275 0343 |
Boston Greenwich Hardford New Haven New York Stamford West Hartford wwwndbb.com !
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Day, Berry 8 Howard 1i»

U.S. Senator Chris Dodd
May 12, 2006
Page 2

1 hope that you will consider this point of view in supporting Judge Bryant. If you would
like to discuss this with me further, or any of the attorneys in our office who have worked with
Judge Bryant as a colleague or have been in front of her as judge, we would be happy to talk to
you or any member of your staff.

Thank you for your attention to this matter.

Vi ¥ yours,
Ei J. Mattei

EIM/cl
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ay, Berry & Howard vie

COUNSELLORS AT LAW

Ermnest ]. Mattei
Direct Dial: (860) 275-0201
E-mail: ejmattei@dbh.com

July 31, 2006

Senator Arlen Specter
711 Hart Building, ...,
Washington, DC 20510

“Re:  Judge Vanessa Bryant

Dear Senator Specter:

I am an ardent supporter of Judge Vanessa Bryant. I have written to Senators Lieberman
and Dodd, copies of which letters are enclosed.

I have known Judge Bryant both personally and professionally. Based on her
accomplishments, her activities in the community, her conduct and behavior as a Connecticut
superior court judge, she deserves to be a federal court judge in Connecticut. Both litigants and
the Bar will benefit dramatically from her presence on the federal bench. If you or your staff
have any specific questions, I would be happy to spend the time responding to those questions
and discussing Judge Bryant’s qualifications.

Appointment of Judge Bryant to the federal bench will not only be a credit to you and
your committee but will be a benefit to the federal court litigants in Connecticut. Thank you for
your consideration. .

Em . Mattei

EJM/cl
Enclosure

CityPlace I | Hartford, CT 06103 |~ 860 275 0100,£860°275 0343 {°

 Boston Greenwich Hartford New Haven New York Stamford West Hartford www.dbh.com l
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STATEMENT OF ROBERT B. MCDUFF
FOR THE SENATE JUDICIARY COMMITTEE
HEARING TO BE HELD SEPTEMBER 26, 2006
My name is Robert McDuff and I am a lawyer in Jackson, Mississippi. am a native
of Mississippi and I have practiced law for nearly 25 years, most of it in Mississippi. Much
of my practice involved the representation of African-American voters in voting rights cases.

I participated in at least three major cases in which Michael Wallace and I were on opposite

sides. Two of these were voting rights cases — the congressional redistricting case after the

1980 census and the congressional redistricting litigation twenty years later after the 2000,

census.

I join the Magnolia Bar Assocation, the Mississippi NAACP, the NAACP Legal
Defense Fund, Congressman Bennie Thompson, and others in opposing this particular
nomination to the United States Court of Appeals for the Fifth Circuit. My primary concerns
are two-fold: First, this nomination to this very important judgeship continues an unfortunate
trend in recent years of almost totally excluding African-Americans from the federal
Judiciary in Mississippi and from the Fifth Circuit. Second, I believe Mr. Wallace has a very
narrow view of the scope of the Voting Rights Act and of the power of Congress to enact
broad remedial legislation like the Voting Rights Act to protect people against
discrimination.

African-Americans are 36% of the population in Mississippi, higher than any of the 50
states. Louisiana, also in the Fifth Circuit, is the state with the second highest African-
American population. But only one of the seventeen active seats for judges on the Fifth

Circuit is filled by an African-American. That judge is from Louisiana and was appointed
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twelve years ago by Presidemt Clinton. President George W. Bush has made five
nominations to the Fifth Circuit, none of them African-American. In Mississippi, the only
African-American federal judge is a district judge appointed by President Reagan over
twenty years ago. President Bush has made eight nominations to federal judgeships from
Mississippi, none of them African-American.

The recommendations that apparently have been made by Senator Lott and Senator
Cochran in recent years, and the nominations by President Bush, harken back to an
unfortunate period in our past when African-Americans were not considered for the judiciary
or other positions in government. We are now at a time in our history when it is vitally
important to share power and responsibility and to overcome the legacy of racial
discrimination. It is a scandal that these Senators and this President are making no effort to
integrate the federal judiciary from Mississippi beyond the one African-American judge who
was appointed to the district court bench twenty years ago, and no effort to integrate the Fifth
Circuit beyond the one African-American judge appointed to that court twelve years ago.

It does not have to continue this way. Congressman Bennie Thompson, a Democrat,
and Congressman Chip Pickering, a Republican, have both called for greater diversity in the
federal judiciary from Mississippi. The existing vacancy on the Fifth Circuit is a good place
to start. There are many qualified people, including African-American judges who should be
politically acceptable to Republican senators and a Republican president. For example, Chief
Judge Henry Wingate of the U.S. District Court, appointed to the trial bench by a Republican
president over twenty years ago, would be an excellent appellate judge. So would Judge

2

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00311 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC

39984.225



VerDate Oct 09 2002

304

Dorothy Colom of Columbus, a distinguished state court judge who has served in the
Jjudiciary for many years. She is married to a longtime Republican lawyer who has served on
the Mississippi Republican Executive Committee, Senator Cochran’s first campaign
committee, and President Reagan’s transition team, and who was a delegate for President
Bush at the most recent Republican convention. Both Judge Wingate and Judge Colom
would be outstanding nominees for the Fifth Circuit. If Judge Wingate were nominated,
there are other qualified African-American judges and lawyers who could be appointed to his
district court seat. Now is the time to move forward and go beyond the one African-
American judge among the seventeen active positions on the Fifth Circuit, and to break the
unfortunate pattern of exclusion of African-Americans from recent appointments to
Mississippi’s federal judiciary.

Michael Wallace is a talented lawyer blessed with a keen intellect. He has always
been very civil with me and straightforward in the cases where we have opposed each other.
I see from the ABA report that others have had different experiences, and I cannot speak to
those. My concern is with something more important, and that is the negative impact that I
believe he will have as a judge because of his views on the law.

While appellate judges are bound by decisions of the Supreme Court, they
nevertheless have a great deal of discretion in deciding individual cases and also power to
move the law in particular directions. Theirs is not a ministerial job, automatically applying
existing precedents to reach predictable outcomes. Inevitably, their views about the law

come into play.
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Mr. Wallacce is, I believe, a person of strongly held views. My first involvement with
him in a casc was when [ was the junior member of a three-lawyer tcam representing one of
the groups of African-American plaintiffs in thc Mississippi congressional redistricting
litigation of the 1980s. He representcd the Mississippi Republican Executive Committee and
tried vigorously to prevent the drawing of Mississippi’s first majority African-American
voting age population (VAP) congressional district. Mississippi’s congressional delegation
had been all-white throughout the twentieth century, and with the advent of the civil rights
movement, the Mississippi legislature had drawn the districts so that none had an African-
American majority that would allow newly enfranchised black voters to elect a candidate of
their choice. Those of us representing African-American voters in the post-1980 case argued
that a plan where all five congressional districts were majority white VAP in a state that was
35% African-American led to a discriminatory result in violation of the bipartisan
amendment to Section 2 of the Voting Rights Act passed two years earlier by Congress and
signed by President Reagan. Mr. Wallace, on the other hand, contended in the face of totally
contrary legislative history that Congress did not intend to outlaw districting plans simply on
the basis of a discriminatory result. He also argued that if Congress had done so, it would
have exceeded its power under the Constitution.

This was a startling claim under the law. Fortunately, it was rejected out of hand by
the three-judge federal district court in Mississippi in 1984, which held that the results test of

Section 2 required to an end to the all-white majority VAP districting plan. The Court
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ordered created a plan with one majority African-American district of the five.! (The court
also said that in pursuit of these arguments, Mr. Wallace “crossed the line separating hard-
fought litigation from needless multiplication of proceedings, at great waste of both the
court’s and the parties’ time and resources.”).” Mr. Wallace’s Section 2 appeal was
summarily rejected later that year by the United States Supreme Court, thus affirming the
results test of the 1982 amendment and affirming Congress’s power to prohibit that sort of
discrimination in voting.> Two years later, the state’s first black member of Congress in the
twentienth century was elected from this district, and ever since that time, the Mississippi

congressional delegation has been integrated.

' Jordan v. Winter, 604 F. Supp. 807, 810-811 and n. 5 (N.D. Miss. 1984) (three-judge
court).

% Jordan v. Allain, 619 F. Supp. 98, 111 (N.D. Miss. 1985).

3 Mississippi Republican Executive Committee v. Brooks, 469 U.S. 1002 (1984).
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But that would have changed in 2002 if Mr. Wallace’s views in a more recent
congressional redistricting case had prevailed. The Mississippi legislature failed to agree on
a-congressional redistricting plan after the 2000 census. In the ensuing litigation, Mr.
Wallace represented the Mississippi Republican Executive Committee and argued that an
obscure 1941 federal statute required that all of Mississippi’s members of the U.S. House of
Representatives should be elected at large as a remedy for the legislative default. This
position was contradicted by the language of a later 1967 federal statute and by every court
since then that had been required to adopt a congressional plan in the wake of a legislative
default. Mr. Wallace’s argument, if accepted, would have turned the clock in Mississippi
back to the time when every one of its congressmen was elected by a white majority and, in
the context of the racial bloc voting that still exists there, back to a segregated congressional
delegation. Fortunately, this effort once again was rejected by a three-judge court in
Mississippi and on appeal by the United States Supreme Court in an opinion by Justice
Scalia.!

If Mr. Wallace’s position had prevailed in these cases, Mississippi would be a
different place than it is. One of the awful legacies of the slavery and the vicious racial
discrimination and separation that followed in its wake for over a hundred years is the

presence of racial bloc voting, where whites rarely vote for blacks and blacks rarely vote for

* Smith v. Clark, 189 F. Supp. 2d 529 (S.D. Miss. 2002); Branch v. Smith, 538 U.S. 254
(2003).
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whites in black-white contests. This is a condition that exists in Mississippi and many other
places. One way in which a disproportionate amount of poliﬁcal power remained 1;n white
hands after the Voting Rights Act was passed in 1965 was through the use of at-large
elections, multi-member districts, and other districting plans where an unfairly high number
of the elected officials were chosen by majority white electorates. The only way this could
be broken down was through litigation. Congress concluded in 1982 that this remained a
problem in Mississippi and other places in the country and amended Section 2 of the Act to
clearly outlaw those systems that resulted in discrimination without placing on African-
American voters to onerous burden of proving discriminatory intent.

If Mr. Wallace’s contrary position had prevailed, Mississippi would not have made the
progress it has made in dismantling unfair election systems for Congress, the state legislature,
county boards of supervisors, city councils, and school boards. It is quite conceivable that
we would still have an all-white congressional delegation as we did in 1984, a state senafe
that is only 4% African-American as we did in 1984, a state house of representatives that is
only 13% African-American as we did in 1984, and vast under-representation of African-
Americans in local governments as we did in 1984, all in a state that is 36% African-
American. Mississippi has the highest number of African-American elected officials in the
country, but most of those were elected in majority African-American election districts
created as the result of the Voting Rights Act. The number would be far smaller if Mr.
Wallace’s view had carried the day.

Of course, Mr. Wallace was representing a client in those cases. But this does not

7
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seem to be a situation where the lawyer argued something for a client that was contrary to the
lawyer’s own view. Nor does it appear that the client designed the strategy and the lawyer
simply implemented it. When Mr. Wallace represented the Mississippi Republican
Executive Committee in both 1984 and 2002, he knew more about the Voting Rights Act
than anyone on that committee. In fact, in 1981-82, when working for then-Representative
Lott, he had been one of the most active legislative staffers in the Congress on the 1982
renewal. He worked not only on the House side, but also worked in the Senate on loan as an
adviser to Senator Hatch, then Chair of the Judiciary Committee, and sat through the lengthy
hearings. In his role as a key staffer, he is reported to have worked strenuously against the
effort to renew Section 5 and amend Section 2 of the Act.® One year after the renewal, in
1983, during a hearing on his nomination to join the legal services board, Mr. Wallace
testified that he believed the intent test was the proper test for Section 2.% In light of all of
this, it is pretty clear that these were Mr. Wallace’s own views, and that he was the architect
of the Mississippi Republican Committee’s challenge to the results test of the amendment to
Section 2 and to the power of Congress to adopt the results test in passing that legislation.

In 2001-2002, he was (if [ remember correctly) not only the lawyer for the Mississippi
Republican Executive Committee, but a member of it. Again, in light of his legal experience

and knowledge, it is obvious that he was the author of the argument that Mississippi should

* Battle Seen on Legal Services Nominees, WASH. POST, Oct. 17, 1983; Nina
Totenberg, 4/l Things Considered, Oct. 13 and Oct. 14, 1983.

¢ Nominations, Hearing Before the Labor and Human Resources Committee, United
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elect all of its members of Congress at-large in the wake of the legislature’s failure to adopt a

plan.

States Senate (98" Cong. 1* Sess.) (Nov. 2, 1983) at 110.
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These positions are consistent with what appears to be Mr. Wallace’s hostility over the
years to court-ordered redistrictings that increase the number of majority African-American
districts. In a 1978 op-ed article, he stated that these court decisions resulted from “[t}he
notion that citizens can only be properly represented by persons of their own race” and that
this is “poor law and poorer philosophy.” He also suggested that minorities were as well off
politically being able to elect none of the members of a city’s governing board as they would
be if they could elect a third of them — in other words, minorities achieved no political gain
by integrating an elected body unless they could control a majority of the scats.” This
reflected a fundamental misunderstanding of the minority vote dilution argument, which is
not that African-American citizens can only be represcnted by African-Americans. Instead,
the point is that African-Americans have a right (assuming sufficient numbers in a
sufficiently compact geographic area) to some districts where they constitute a majority and
the right to elect African-American representatives from those districts if they so choose
rather than living in an area where all of the elected officials are chosen by the white

majority.

7 Wallace, The Constitutional Question, BILOXI SUN-HERALD, Oct. 7, 1978. Mr.
Wallace said in the article that “[m}inority voting strength is equally ‘diluted’” whether the
governing body votes against them 3-0 or 6-3.”
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In an article published in 1996, Mr. Wallace stated that the “[tJhe fundamental
problem is the premise of dilution cases that elected officials have, and ought to be
responsive to, racially defined constituencies.”® Again, this is a misunderstanding of the
dilution cases, which focus on the right of minorities to be able to elect some candidates of
choice, even in a place afflicted with racially polarized, so that they can racially integrate
public bodies if they so choose and be represented by who they choose.

Vote dilution cases are successful only where whites have disproportionate electoral
power and are over-represented. Mr. Wallace’s writings express no concern about that sort
of over-representation in the number of majority white electoral constituencies, but instead
challenge efforts at corrective action, saying these efforts necessarily lead to the “premise . . .
that elected officials have, and ought to be responsive to, racially defined constituencies.”
And in none of his writings does he seem to acknowledge the importance of applying the Act
as amended by Congress to integrate elected government in Mississippi and elsewhere and to
break down the unfair racial barriers that gave whites far more power than their numbers and
African-Americans far less.

I also share many of the concerns expressed by the NAACP Legal Defense Fund in its

report, including those stemming from the letters he wrote for then-Representative Lott about

¥ Wallace, The Voting Rights Act and Judicial Elections, STATE JUDICIARIES AND
IMPARTIALITY: JUDGING THE JUDGES (National Legal Center for the Public Interest,
1996) at 118.

11
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the Bob Jones controversy and the Justice Department’s monitoring of conditions in
Mississippi jails, as well as his efforts to reduce the effectiveness of the Legal Services
Corporation. These concerns, combined with Mr. Wallace’s narrow view of the Voting
Rights Act and the scope of congressional power, as well as the importance of further
integrating the federal judiciary in Mississippi and in the Fifth Circuit, lead me to believe that
someone else should be confirmed for this seat. If this nomination does not go forward, 1
hope that Senators Cochran and Lott will recommend, and President Bush will nominate,
one of the many distinguished African-American lawyers or judges in Mississippi to fill the

vacancy on the Fifth Circuit Court of Appeals.
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Reed Smith L.

435 Sixth Avenue

Pittsburgh, PA 15219-1886

W. Thomas McGough, Jr. 412,288.3131

Direct Phone: 412.288.3088 Fax 412.288.3063
Email: wmcgough@reedsmith.com

June 20, 2006

Via Facsimile and U.S. Mail

The Honorable Arlen Specter
United States Senate

711 Hart Building
Washington, DC 20510

Re:  Nomination of Michael B. Wallace to the
United States Court of Appeals for the Fifth Circuit

Dear Senator Specter:

1 write to lend my strongest personal and professional support to the President’s nomination of
Michael B. Wallace to serve on the United States Court of Appeals for the Fifth Circuit and to express
my shock and concern that the American Bar Association could suggest that he was somehow
“unqualified” to serve on that court.

I have known Mike Wallace since we were both law students at the University of Virginia
School of Law, he in the Class of 1976 and 1 in the Class of 1978. He was, in fact, one of the first
members of the then-third-year class I met when I arrived there as a first-year student. It was a fortunate
meeting, at least from my standpoint, because Mike became a close friend, a mentor, and a major reason
why my first-year experience in law school was both enjoyable and reasonably successful.

After Mike graduated from law school, we stayed in close touch as we pursued careers that were
parallel in many respects. Mike and I both had the privilege of clerking, two years apart, for the
Honorable William H. Rehnquist of the Supreme Court of the United States. Both of us returned to our
geographic roots to practice law (he to Jackson, Mississippi, and I to Pittsburgh, Pennsylvania). Both of
us became partners at large firms (Phelps Dunbar and Reed Smith). Both of us concentrated our
practices in general litigation, with particular emphasis on appellate work. Both of us also have
detoured on occasion from our principal occupations to serve the Congress of the United States, he as
counsel to then-Representative Lott from 1980 to 1983 and later as counsel to Senator Lott during the
impeachment proceedings in 1999, and I as Associate Counsel to the Senate Select Committee on Secret
Military Assistance to Iran and the Nicaraguan Opposition in 1987,

Over our thirty-one years of intersection and interaction, I have come to know Mike well as a
lawyer and as a person. His legal skills are extraordinary. His judgment is profound. His sense of
fairness is impeccable. His integrity is unquestioned. My wife and I have spent a great deal of time
with Mike and his wife, Barbara, and have come to know his four children as well. Indeed, he and I
recently shared the pleasure of watching his daughter and my son graduate from the University of
Virginia as members of the Class of 2006. At every level and in every way, Mike is the kind of lawyer

NEW YORK LONDON LOS ANGELES PARIS SAN FRANCISCO WASHINGTON, D.C. PHILADELPHIA PITTSBURGH OAKLAND
MUNICH PRINCETQON FALLS CHURCH WILMINGTON NEWARK MIDLANDS, UK. CENTURY CITY RICHMOND LEESBURG
reedsmith.com

PGHUIB-1842348,1-WTMCGOUS 5/21/06 9:17 AM
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The Honorable Arlen Specter Reedsmith
June 20, 2006
Page 2

and person we should be pressing into public service, and in particular into service as a federal appellate
judge.

For all these reasons, I find the ABA’s rating of Mike unfathomable. I have been a member of
the ABA for more than 20 years, and have generally been supportive of its efforts to insure the quality of
the federal judiciary. But something has gone badly wrong when a nominee of Mike’s intellect,
character, and experience can be labeled unqualified. :

I have seen in the media suggestions that the ABA’s rating may have been affected by his
involvement with the reform of the Legal Services Corporation from 1984 to 1990. I can only hope that
is not the case. I am myself a strong supporter of LSC, and most particularly of the mission of one of its
principal beneficiaries, Neighborhood Legal Services Association of Western Pennsylvania, I have, for
example, very recently served as co-chair of NLSA’s Equal Justice Campaign, which raised more than
$250,000 over the last year to help fund that organization’s provision of legal services to our region’s
most needy residents. Whatever one thinks as a political matter about the proper scope of LSC’s
activities, now or in the 1980s, there is to my knowledge absolutely nothing about Mike’s service on the
LSC board that could possibly render him unqualified to serve on a federal appellate court.

I understand that the ABA will not explain the basis for its rating unless the Judiciary Committee
holds a hearing on Mike’s nomination. That is reason enough, in my opinion, to hold such a hearing as
soon as possible. Should you or the Committee deem it appropriate, I would be more than willing to
appear and testify as to the clear qualifications of Mike Wallace to serve on the United States Court of
Appeals for the Fifth Circuit.

Very truly yours,

W. Thomas McGough, Jr.
WTMcG,Jr:cag

ce: The Honorable Trent Lott (Via U.S. Mail)
The Honorable Thad Cochran (Via U.S. Mail)
The Honorable Alberto R. Gonzales (Via U.S. Mail)
The Honorable Harriet Miers (Via U.S. Mail)
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July 10, 2006

Federal Exgiess
Senator Arlen Specter

Chairman, Committee on the Judiciary
United States Senate
Washington D.C. 20510

Senator Patrick J. Leahy

Ranking Member, Committee on the Judiciary
United State Senate

Washington D.C. 20510

Re: Nomination of Michael Wallace
Dear Senators Specter and Leahy:

I am writing to you concerning the nomination of Michael Wallace to the United
State Court of Appeals for the Fifth Circuit, and in particular with respect to the report of
the American Bar Association Committee on Judicial Nominations that found him to be
Not Qualified.

At the outset, I wish to make clear that the views expressed herein are my own
and not that of Stanford Law School. In addition, I am not offering an opinion on
whether, based on Mr. Wallace’s views on legal issues, he should not be confirmed as a
circuit court judge. My comments are directly solely to the proposition, advanced by the
ABA, that he is not qualified to sit on the Fifth Circuit.

I have known Mr. Wallace for more than 25 years, having met him when a forme
student of mine was clerking with him. I also knew him professionally through the
Administrative Conference of the United States and other positions in which he served
when I lived and worked in Washington. Inrtecent years, after he was elected to the
American Academy of Appellate Lawyers (a highly selective organization whose criteriz
and careful screening process would never enable an unqualified attorney to become a
member), [ saw him regularly at its meetings and at others that we both attended. Ihave
also seen his work product from time to time, although we have never been involved in
the same case together, to my knowledge.

Based on these and other contacts that I have had with him, I am convinced that
Mr. Wallace is a very able lawyer and is an experienced appellate practitioner, who
adheres to the highest ethical standards. He definitely has views on many issues, as do
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‘most seasoned lawyers, but I have always found him open to reasoned discussion and -

willing to listen to the arguments of others. He has a well-developed sense of humor and
does not take himself too seriously. I feel certain that I would get a full and fair hearing
if I were to have a case before him. I have that confidence in Mr, Wallace’s basic
fairness despite the fact that we have very different political views. As you may know,
for 32 years I was first the director and then a senior attorney with the Public Citizen .
Litigation Group, which I co-founded with Raiph Nader. Thus, Mr. Wallace and I are
likely to disagree on many issues of both law and policy, but I nonetheless believe that he
would be a fair judge, which is all any litigant can expect.

To date, the ABA has chosen only to make public its conclusion about Mr.
Wallace’s qualifications, but not its reasons. This makes it very hard for me to know how
to respond. Hopefully, the ABA will elaborate before the hearing on Mr. Wallace or at
least have a witness who is willing to answer specific questions as it did in thie hearings
for Justice Samuel Alito. If it does so, I may submit additional comments, time
permitting.

In the past, I have generally declined to take a public position with respect to
judicial nominees, either for or against them, especially when I might be likely to appear
before them if they are confirmed. I think it highly unlikely that I will have any cases in
the Fifth Circuit, but that is always a possibility. Moreover, in the past, I have privately
agreed to support nominees before whom I might appear where there was a possibility
that statements might be made opposing them that I knew not to be accurate.
Fortunately, I was never called on to offer support in such a situation. And, as I noted
above, the views I am expressing here are with respect to Mr. Wallace’s professional
qualifications to be a circuit judge, and not whether, were I a Senator, I would vote to
confirm him. I trust that the ABA is adhering to that standard also, but since it has
chosen not to make its reasons public, we cannot know that for sure, at least not yet.

If there is other information that you need, please do not hesitate to contact me.
Respectfully yours,
/s/

Alan B. Morrison
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NC|=

National Council of Jewish YWomen

September 26, 2006

The Honorable Arlen Specter
Chairrman, Senate Judiciary Committee
711 Hart Senate Office Building
‘Washingvon, DC 205{0

Dear Chairman Specter:

1 am writing on behalf of the 90,000 members and supporters of the National Councif of
Jewish Women (NCjW) to urge you to oppose the nomination of Michael B. Wallace to
the 5t Cireuit Court of Appeals. His hostility toward reproductive righes, extreme
views on the enforcement of civil rights laws, and unqualified rating by the American Bar
Association (ABA) make him an unfir candidate for 2 lifetime seat on the federal court.

Mr. Wallace is an advocate for an extreme ideological perspective on the law, persisting
in attempts to implement his views despite their rejection by Congress and the courts.
In a very rare rebuke, the ABA rated him as unqualified as a result of considerable
docurmented evidence that he facks the judicial temperament and objectivity essential to
a judge, despite his obvious inteflectual capacity.

Tha ABA report contained the reservations of many in the Mississippi legal community
that Mr, Wallace could make the transition from ardent advacate to dispassionate jurist
According to the report:

“One of the negative comments expressed over and over, and often with great
emotion and concern for the system, was that Mr. Wallace had not shown a
commitment to equal justica under the law. Lawyers and judges stated that Mr.
Wallace did not understand or care about issues cantral to the lives of the poor,
minotities, the marginalized, the have-nots, and those who do not share his view
of the world. These concerns were most often discussed in the context of
Voting Rights Act cases and other issues involving constitutional rights.”

Wallace has also demonstrated his hostifity toward women's reproductive righes. His
history is one of repeatedly ignoring or mischaracterizing law and precedent in a manner
beyond the usual advorate role.
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Representing the state of Mississippi in a successful defense of the state’s parental
netification law, Wallace argued not only that the law did not impase an undue burden
on women, but that the Mississippi Constitution did not protect the right to abortion at
all. While upholding the restrictions, the Mississippi Supreme Court rejected the rest of
VVallace's argument, stating flatly that “the state constitutional right to privacy includes
an implied right to choose whether or not to have an abortion.” Despite this forthright
statemnent. by the court, Wallace later characterized the decision as “establish[ing] the
existence of a very imited right to abortion under the Mississippi Consticution.”

Wiallace has also consistently opposed meaningful enforcement of the nation’s civil rights
laws. When Congress sought successfully to strengthen voting rights law in 1982,
Wallace worked to prevent passage of any version of the hill. Even after the revisions
were enacted, he actually maintained they did not exist. And, when representing the
Mississippi Republican Party in a redistricting case shortly after the law changed, he
pushed this view on the trial court so doggedly that the presiding federal judge chastised
the defendants for causing a “great waste of bath the court’s and the parties’ time and
resources.”

Earlier in his career, YWallace supported the Reagan Justice beparu"nent’s pasition
allowing tax-exempt schools to discriminate on the basis of race. Further, he has
opposed affirmative action as a matter of policy and believes it to be unlawfyl, despite
numerous Supreme Court decisions to the contrary.

And, as a member of the board of the federally funded Legal Services Corporation,
Wallace attempted to gut the agency by voting to hire cutside attorneys to lobby
Congress to reduce its appropriation, an action barred by law. He also worked to stop
legal services providers from bringing cases under the Yoting Rights Act. He supported a
federal ban on legal aid services to woimen seeking abortions for non-medical reasons
and favared an investigation of legal aid lawyers suspected of assisting women in
viclation of the ban.

Mr, Wallace has been nominated to the 5th Circuit Court of Appeals, covering
Mississippl, Louisiana and Texas - states with strong anti-choice state legislatures and
high minority populations. NCJW believes that Mr. Wallace is particularly unsuited by
temperament and extreme ideology to serve on this court, where matters of women's
reproductive rights and civil rights generally frequently arise. We strongly urge you to
reject his nomination.

Sincerely,

Phyllis Snyder
NCJW President

CC: Members of the Senate Judiciary Committee
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September 26, 2006

Michael S. Greco
President

American Bar Association
321 North Clark Street
Chicago, IL 60610

Dear Mr. Greco,

Since 1948 the American Bar Association (*“ABA”) has been granted a singular honor by the
Senate Judiciary Committee. It has reviewed the nominees to the bench selected by the President
and provided its findings on their qualifications to the Judiciary Committee. The ABA’s strong
reputation in 1948 for non-partisanship and fairness was key to the Committee’s grant of this
privilege. We, past and present members of the ABA, fear that recent developments have
undermined that reputation and may result in the loss of this privilege and reduce the voice of the
ABA to simply another partisan special pleader. In order to forestall this possibility and retain
the benefits of such review and participation by the ABA, the following unprecedented and
troubling incidents must be investigated, addressed, and where found improper, corrected
immediately.

For example, it has been reported that the ABA Standing Committee on Federal Judiciary (the
“Standing Committee™) violated its own rules when it inexplicably re-rated Brett Kavanaugh, a
nominee to the D.C. Circuit, and did not allow him to respond, as required by the Standing
Committee’s own rules, to the new “evidence” that resulted in his rating being changed from
“well qualified” to “qualified.” We are troubled by reports that this re-rating took place in
consultation with a United States Senator who had been investigated by Judge Kavanaugh when
he was serving as an assistant to Independent Counsel Kenneth Starr.

The unexpected rating of Michael B. Wallace, a nominee to the Fifth Circuit, also troubles us.
Nominees with his outstanding credentials and experience have never received this type of
treatment. Mr. Wallace graduated cum laude from Harvard University, and received his J.D.
degree from the University of Virginia, where he was a member of the Law Review and the
Order of the Coif. He clerked for the Mississippi Supreme Court and the U.S. Supreme Court.
He is a member of the American Academy of Appellate Lawyers, an invitation-only
organization, and has successfully argued cases before the U.S. Supreme Court, the U.S. Court of
Appeals for the Fifth Circuit and the Mississippi Supreme Court. It would be unfortunate if the
Standing Committee’s process subjectively produces a lower evaluation for a person like Mr.
Wallace merely for his advocacy of positions with which members of the Standing Committee
do not agree.

Should a member of the Standing Committee'recuse himself or herself when there is evidence of
bias for or against the nominee? Was the question of the recusal of Standing Committee Chair
Stephen Tober addressed given that Mr. Tober had passionately opposed Mr. Wallace’s efforts
as a director of the Legal Service Corporation? Should there be a higher recusal standard for the
Chair given his opportunity to influence and pressure other members of the Committee?

We all agree that partisan politics or special interests should play no role in the evaluation and
selection of qualified judicial nominees. To guarantee that all nominees are fairly evaluated,
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what efforts are you and the ABA making to ensure that members of the Standing Committee
represent the full spectrum of judicial philosophies of the members of the ABA and legal

community at large?

We are sure you agree that even an appearance of partiality is problematic. The ABA could
easily remedy this problem by allowing for more transparency in the review process (while
respecting nominees” privacy), establishing a clear recusal policy for conflicts of interest, and
selecting members for the Standing Committee who reflect the broad judicial philosophies of the
entire legal community. If the ABA is to continue to play its important role in reviewing the
credentials of presidential nominees to the federal bench, the ABA judicial review process needs
to be free from even the appearance of a conflict, and the ABA needs to focus exclusively on
assisting both Democrat and Republican Presidents with getting the best possible nominees

confirmed.

We look forward to your response.

Sincerely,

Charles Cooper, former
Assistant Attorney General for
the Office of Legal Counsel,
Department of Justice

Patricia J. Paoletta,

former Co-Chair of the
International Communications
Committee, ABA

David Busby,

former Chair of the Judicial
Selection Committee of the
Federal Circuit Bar
Association; former Chair,
Standing Committee on
Customs Law, ABA

Professor John S. Baker, Jr.,
ABA Task Force on
Federalization of Criminal Law

Randolph J. May,

Past Chair, Section of
Administrative Law and
Regulatory Practice, ABA

Hon. Lawrence C. Waddington,
retired Judge, Los Angeles
Superior Court

David Norcross
Former member

Robert Barker,

Committee on Foreign
Investment, International Law
Section, ABA

Jim Bushee,

past Vice-Chair,
Environmental Quality
Committee of the Section of
Natural Resources, ABA

Clark D. Gross,
former Member, Committee
on PTO Affairs, ABA

Michael J. Meehan,
Past President of the
American Academy of
Appellate Lawyers

Robert J. Horn,

Co-chair, Subcommittee on
Free Trade Areas of the
Americas, Section on Dispute
Resolution, ABA

Frank B. Strickland,
former Member, House of
Delegates, ABA

Thomas W Brooke,

Council Member, Section of
Intellectual Property Law,
ABA

Heather S. Heidelbaugh,
former Chair, Pro Bono
Committee, Young Lawyers
Division, ABA; former Chair,
Allegheny County Bar
Association, YLD of ABA

Stephen J. Gobbo,

Former Council Member,
Section of Criminal Justice,
ABA

John H. Musser, V,
Membership Coordinator,
Admiralty and Maritime Law
Com. of the Tort Trial & Ins.
Practice Section, ABA

Professor Ronald D. Rotunda,
Professor of Law, George
Mason University School of
Law
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...Additional Signatures Continued

J. Christian Adams
James J. Ammeen, Jr.
Carol A. Anderson
Thomas C. Anderson
Mel Aranoff

Edward J. Ashton

D. L. Bach

Robert R Bair

H. Lee Barfield II
Jason A. Barickman
Lynn M. Bartlett
Patrick R. Bergin

J. Caleb Boggs III

R. Lance Boldrey
Marc Bond

Stephen A, Bonfa
James W. Bowen
David K. Bowsher
George F. Braun
Professor Marshall Breger
Peter E. Broadbent
Bryan J. Brown

E. Tetry Brown
Gregory C. Brown
JonMarc P. Buffa
David Burge
Michael I Burstein
Patricia Cafferata

F. Patricia Callahan, former delegate from FBA to Young Lawyers Division

Larry G. Canada

Robert N. Capobianco
Durward D. Casteel
Kevin L Chapple

Joseph A. Cisneros
Nathan E. Clukey
Carville Collins

Scott A. Conwell

Joesph G. Cosby

Jeftf W. Courter

Stanley Brian Cox
David C Craig

Susan Creighton
William Duncan Crosby, Jr.
Bruce E. Cryder

Kevin M. Cunnane

Paul J Curran

Donald A. Daugherty, Jr.
Joseph J. DeFelice
Valerie C Dickerson
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...Additional Signatures Continued

Thomas M. Dunlap
Michael M. Dutton
Brian T. Egan, former Member, Litigation Section of the ABA
Nan Roberts Eitel

E Tazewell Ellett
Christian Fabian
Kenneth Falkenstein
Kimball Ferris
Robert P. Floyd, III
John Fogarty

Litza S. Forshaw
Pamela Forster

Mark T. Garsombke
John J. Garvey, I1I

G. Michael German
Eric Goldie

Cecelia Grace
Michael K. Grace
Jonas Grant
Elizabeth Eddy Griffin
Bilenda Harris-Ritter
Michael L. Hart
Jeffrey Hartwick
Benjamin P. Hayek
Sharmili Hazra
Teresa W. Helmick
Robert Henneke
Matthew E. Hess
“Dean A. Heyl
Christopher C. Horner
Timothy Jay Houseal
Larry G. Hudson, Jr.
Tim Inemer

Ronald M. Jacobs
Mark E. Jakubik
Edward Jew

Thomas A. John
Joshua C. Johnson
Ralph W. Johnson, III
Jeff Jurgens

Dennis Dean Kirk
James J. Knicely
Jefferson Knight
Amelia Williams Koch
Brian Koegle

James F. Koeper
Lorraine J. Koeper
Norman Lampton
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...Additional Signatures Continued

Sheryl Land

Livia F. Langton
Lionel M. Lavenue
Alicemary O, Leach
Marcus J. Lemon
Thomas O. Lind,
Wilson M. N. Loo

Glen Scott Love

David Eric Lycan
Brendan Maher

Joel C. Mandelman
Rod D. Martin, J.D.
Nancie Marzulla

David C. McAlpine

R. Dennis McArver
Scott C. McCandless, former Emory Univeristy School of Law's Representative to the ABA
Kevin McDermott
Lydia H. McEvoy
Thomas W. McGough
Joseph P. McHugh
George F. Meierhofer
Craig H. Metz

Jane Wallace Meynardie
Daniel H Miller
Charles G. Mills IV
Kenneth W. Minesinger
Rhea Daniels Moore
Steve Morain

Andrew Taylor Morgan
Steven Morgan
Timothy J Morgan
Andrew J. Morris
Joseph M. Moschella
David M. Murphy
Frank Neuner, ABA House of Delegates
Douglas C. Noble
Kevin O'Bryon
Michael J. O'Donoghue
Kevin O'Scannlain
Patrick O'keefe

D. Joseph Olson

Eric Opiela

Brian J Page

Makia L. Pai

Michael A. Pancier
Carl B. Pearlston
Melissa J. Pegram
Jacki L. Pick
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...Additional Signatures Continued

Laura M. Pollastrini
Shannon D. Powers

Ted Price

Mark A. Pruner

Fazle Rab G.D. Quadri, Government and Public Sector Lawyers Division, ABA
A.A. Reynolds

Richard C Rife

Stephen W. Roberts

L. Lane Roy

Joseph M. Saburn

Susan D. Salisbury

Marc Scheineson

R. Culver Schmid
Pamella A. Seay

Timothy R. Sendak
Francis Serbaroli

Ilya Shapiro

Larry D. Sharp, former officer in the Antitrust Section, ABA
Wevley William Shea
John Lee Shepherd
William J. "Bill" Skinner
Carol Kelly Skrabak
Christopher Andrew Smith
Michael M. Smith

John B. Sochacki
Matthew N. Sorenson
William J Spangler
Thomas R. Spencer

Mark O. Stern

R. Paul Stimers

Jonathan D. Strong
Stephen R. Summerville
Joseph T. Svete

John Parker Sweeney
Ralph W. Tarr

Harvey M. Tettlebaum
Scott A Thomas

David M. Thorguson
William M. Todd

Oliver M. Transue
Suzanne Israel Tufts
Steven Richards Valentine
Brian A. Vandiver

Carl E. Ver Beek, Section Council of the Labor and Employment Section of the ABA
David A. Vicinanzo

Frank Vlossak

Joseph W. Voiland

John L. Warden
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...Additional Signatures Continued

Charles Watts
Terrance J. Wear
Thomas E. Wheeler
Larry D Wines
Joshua Wolson

Pat Woodward

Tara Woodward
Lorraine G. Woodwark
Charles Wunsch
Stephen T. Yelverton
Gerard T. York

John Zaccone
Michael W Zelenty

ce: Senator Arlen Specter, Senate Judiciary Committee Chairman
Senator Patrick J. Leahy, Senate Judiciary Committee Ranking Member

For more information please contact Michael Thielen at 703-719-6335 or thielen@republicaniawyer.net.
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Bank.

Inly 13, 2006

YVia Facsimile (202) 228-1698
The Honorable Arlen Specter

Chairman, Committee on the Judiciary
Unitcd States Scoate

224 Dirksen Senate Oflice Building
‘Washington, DC 20510

Dear Senalor Specter:

I am writing as onc of several past presidents of The Mississippi Bar, which is our
State’s mandatory, unified bar association. We have been asked to write separately to
you and Scnator Leahcy, even though our message is the samc or very similar, We write
to urge confirmation of Michaci B. Wallace as a judge on the United Statcs Court of
Appeals for the Fifth Circuit, We also write to disagree with the rceent report of the
American Bar Association’s Standing Committee on Federal Judiciary that Mr. Wallace
is “not qualified” for the position to which he bas been nominated,

The various past presidents who write to you share no politieal party, judicial
philosophy or retigious affiliation. The one thing we have in common is that we all live
and practice law in Mississippi and have donc so for many years, We have (ound Mike
Wallace to be an exemplary lawyer. 1le is excecdingly well qualified, by training, talent
and expcrience, to oceupy a seat on this important appeliate court.

Mike’s formal education and clerkship experience are well known: undergraduate
education at Harvard, a member of the law review at Virginia, clerkships at the Supreme
Court of Mississippi and the Suprcme Court of the United States, the latter for then
Associale Justice William I1. Rehnquist.

Since those days, Mike has been engaged in the private practice of law in
Mississippi [or more (hun 23 years. Based on peer revicw, the respected lepal publication
Martindale Hubbell has given Mike its hiphest “av” rating attesting to his superb
reputation for integrity and legal ability. Two other prominent publications that base
their ratings on Peer roviews: “The Best Lawyers in America” and “Chambers USA”,
both tist Mike as one of Mississippi®s top business litipators, He is a Fellow in the
American Academy of Appellate Lawyers, an otganivation composed of America’s
foremost appellatc advocates. Membership in the Academy is by invitation.

Qe Haneock Place « Post Olice Box 3019 » Gulipor, MS 39502
22K 8084445 v ¥ax 228-BOB-4496 « 1.500-322.6942
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inconccivable that anyone armed with knowledge of Mike Wallace's

| and professional abilities, and awarc of his reputation for personal and

al integrity, could doubt that he possesses any of the qualities necessary for
ed service on the federal bench.

ABA Standing Commitlee’s recent, shocking rating of Mike could not have
on any concern that he lacks professional competence or integrity. It was an
of a stated belieF1hat Mike lacks judicial temperament,

canse the Commilice gives no statement of reasons lo support its ratings, we

carnot knaw what evidence the Commitlee may have considered in reaching its decision.

But we bel
public ofii
the board

nominated

s

safc to say
services fo,

icve that this unfair rating can be traced squarely to a part-time, non-judicial
ve that Mike occupicd almost 20 years ago, as a member and later chairman of
f directors of the Legal Services Corporation, positions to which he was

by President Reagan.

Based on his scrvice on that board, and the positions he advocated while on it, it is

ithat Mike Wallace’s view of the proper role of government in providing legal
r the poor is inconsistent with the view of the chair of the ABA’s Standing

Committeq on Federal Judiciary, Mike’s vicw is also inconsistent with the views of

many of hi

5 colleapues in Mississippi, including myself, But that is not a fair basis to

find him “not qualilied” for the judicial position 10 which he has been nominated.

Iti

unfair to characterize those who differ on such policy matlers as lacking in

Jjudicial temperament, when the real objection is to the substance of the opinion, and not

to whether

the person who held it could judge fairly in matters that come before him,

Thq ABA Standing Commitice assures us that “{tJhc Committee’s poal is to
support nn?l cncourage the sclection of the best-qualified persons for the federal judiciary.
t:

It restricts

s cvaluation to issucs bearing on professional qualifications and docs not

consider a pominee’s philosophy or ideology.” With all respect 1o the Committee, its

evaluation

of Mike Wallace could not have been based on Mike’s professional

gualificaticns. This cvaluation was obviously based solely on Mike’s perceived
philosophyiand ideolopy, and it does not descrve serious consideration by this

Commiltee

While my personal experience with Mike Wallace is very limited, based on his

reputation
femperame

n out legal community, I believe he posscsses the necessary judicial
nt to judge fairly and without favor the matters that come before him.

1 an} the immediate past president of the Mississippi Bar, having just completed

my tenm d

s ago, It is for this reason that I am just now writing. Since the Mississippi

Bar is a unified, mandatory Bar, it does not take positions on particular judicial elections
or nominations and therefore as its oificial representative, I did not think it was
appropriate] (0 write until my term ended. This letter is not written in any official or

03
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unoflicial capacily as a reptesentative of the Mississippi Bar; it is written in my vapacity
85 a concerned attorney. In order to cmphasize the ideological diffcrence between Mike
Wallace and me, { would point out that I have served on the Stale Planning Body for
Legal Servicos, was recently appointed by our Supreme Court to co-chair the newly
created Access to Justice Commission and have becn on the board of the Mississippi
Volunteer Lawyers Project, a joint program beiween the Bar and Legal Services, and
lobbicd for funding for Legal Services on both the state and federal Ievel. Iimight not
agree with alt-of Mike Wallace’s political stances, but that should not bear on his
qualification as a judge. [ usge your Commitiee to confirm Michael B. Wallace toa
Judgeship on the United States Court of Appeals for the Fifth Circuit and to take politics
oui of this process.

Sinccrely yours,

/%fwijf%

Joy Lambert Phillips
General Counsel

Ce:  The Honorable Pairick J. Leahey (via facsimile, (202) 224-9516)
Ranking Mcmber, Committee on the Judiciary
United States Senate
152 Dirksen Senate Office Building
Washington, DC 20510

Oflice of Legal Policy (via facsimile, (202) 514-5715)
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REPUBLICAN NATIONAL LAWYERS ASSOCIATION
PO Box 18965, Washington, DC 20036 « (703)719-6335 tel » www.mia.org

For Immediate Release Contact: Michael Thielen
Tuesday, September 26, 2006 703-719-6335

Today’s Hearing For Michael Wallace for Fifth Circuit
Bi-Partisan Letter of Current and Former ABA Members
Questions ABA’s Role in Judicial Rating Process

Washington, DC: Today the Senate Judiciary Committee is scheduled to hold a hearing, which
in theory is for Michael B. Wallace of Mississippi to be a judge for the Fifth Circuit Court of
Appeals. Unfortunately, the issue at today’s hearing will not be Michael Wallace, whom alt
impartial observers agree is well qualified, but rather about the American Bar Association
(ABA). It appears the ABA has begun to rate nominees based not on their qualifications but
rather for whom they once worked.

As detailed in the accompanying letter signed by 228 current and former members of the
American Bar Association from both political parties, the ABA’s recent ratings of now DC
Circuit Judge Brett Kavanaugh and Michae! Wallace raise serious questions about the
objectiveness of the current ABA Committee that is charged with reviewing nominees.

Republican National Lawyers Association (RNLA) Vice President for Communications and
former Co-Chair of an ABA Committee Tricia Paoletta stated:

It appears as if Judge Kavanaugh’s and Michael Wallace’s ABA ratings (or re-ratings) are
based not on their outstanding qualifications and careers as lawyers, but rather on the work
they did as political appointees within Republican Administrations. Is this political payback
by liberal leaders within the ABA who opposed the work of Kavanaugh’s and Wallace’s
bosses?

As the letter to the ABA states regarding Kavanaugh: “We are troubled by reports that this
re-rating took place in consultation with a United States Senator who had been investigated
by Judge Kavanaugh when he was serving as an assistant to Independent Counsel Kenneth
Starr.” On Wallace: “Was the question of the recusal of Standing Committee Chair Stephen
Tober addressed given that Mr. Tober had passionately opposed Mr. Wallace’s efforts as a
director of the Legal Service Corporation? Should there be a higher recusal standard for the
Chair given his opportunity to influence and pressure other members of the Committee?”

Fortunately for the ABA there is an easy solution. As the letter states: “The ABA could
easily remedy this problem by allowing for more transparency in the review process,
establishing a clear recusal policy for conflicts of interest, and selecting members for the
Standing Committee who reflect the broad judicial philosophies of the entire legal
community.” Hopefully the ABA will heed the call for reform.

The RNLA is made up of over 3,000 lawyers and law students nationwide who are dedicated to
the principle that lawyers need an independent and fair judiciary free to perform their jobs. The
RNLA also has established a National Judicial Advocacy Panel comprised of lawyers who are
available for media interviews throughout the country. More information on this panel,
including biographies and contact details, can be found at “wy ; 3 Or Visit
wyrw s org for general information about the RNLA.

i
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Testimony of Carroll Rhodes

United States Senate
Committee on the Judiciary

Hearing on the Nomination of
Michael B. Wallace to the
U.S. Court of Appeals for the Fifth Circuit

Dirksen Senate Office Building
Room 226

September 26, 2006
3:30 p.m.
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My name is Carroll Rhodes. 1 am a lifelong resident of Mississippi,
except for the time I served in the United States Air Force. I have practiced
law in Mississippi for 28 years. I began practicing law in my hometown of
Hazlehurst with Central Mississippi Legal Services in 1978, and I have
represented poor and disenfranchised people ever since. 1 have a general
practice in both civil and criminal law, with an emphasis in the areas of civil
rights, especially voting rights, and personal injury. I have also served as a
Municipal Court Judge for the City of Hazlehurst.

I testify today on behalf of the Mississippi State Conference of the
NAACP, with which I work closely, in opposition to the nomination of
Michael Wallace to the Fifth Circuit Court of Appeals.

A threshold point is Fhat the Wallace nomination fails to promote
racial diversity on the federal bench, and it is the most divisive nomination
that President Bush has sent to the Senate from Mississippi. While the
percentage of African Americans in our State is the highest in the nation —
(36.5%), only one African American has ever been appointed a federal judge
in Mississippi. The State has 14 active and senior status district court judges
— 13 of whom are white, and two (2) active appeals court judges - both

white. President Bush has not included one (1) African American out of the
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eight (8) names he has sent to the United States Senate for appointment to
the federal bench in Mississippi.

Mr. Wallace’s record is well known to the Mississippi NAACP. In
1983, we opposed his nomination to the Board of the Legal Service
Corporation. Citing his opposition to the Voting Rights Act and his support
of tax-exemptions for racially discriminatory schools, the NAACP found the
“conduct and activitics of nominee Michael B. Wallace to be repugnant and
insensitive to the needs, plight and conditions of the poor and minorities of
this country, and specifically the State of Mississippi.”

Mr. Wallace’s actions once confirmed to the Legal Services Board
warrant serious review by the Senate. As a former attorney for Central
Mississippi Legal Services, I can attest to the harm caused to the program
during Mr. Wallace’s tenure. Mr. Wallace advocated principles and
practices directly contrary to the goals of the program he was appointed to
oversee. He even took the position that the independent agency was
unconstitutional and therefore should be abolished. He sought substantial
decreases in funding by Congress. He tried to eliminate the national support
centers that challenged systemic problems and provided essential expertise

and advice to lawyers around the country. He sought to prioritize the kinds
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of cases filed and sponsored the widely criticized move to prohibit lawyers
from bringing voting rights cases.

The Legal Services program for years was the primary means by
which those unable to afford legal counsel were provided at least some
access to justice. For black and white residents in a poor State like
Mississippi, the program made the difference in obtaining housing, health
care, basic subsistence, education, fair credit, and basic rights of citizenship.
More people live below the federal poverty level in Mississippi than in any
other State — (21.3%). Many poor families, black and white, paid usurious
interest rates on consumer loans for houschold furniture until Legal Services
lawyers successfully challenged the practice and forced creditors to eomply
with the Truth-In-Lending Act. Black voters in Centerville, Woodville,
Greenwood, Oxford, Wilkinson County, and other small towns and counties
in Mississippi were unable to eleet blacks to publie office until Willie Rose,
Deborah MeDonald, Willie Perkins, Alvin Chambliss, Leonard McClellan,
Southwest Mississippi Legal Services, North Mississippi Rural Legal
Services, the Lawyers Committee for Civil Rights Under Law, the NAACP
Legal Defense and Educational Fund, along with private attorneys Ellis
Turnage, Rob McDuff, Victor McTeer, Wilbur Colom, and I brought voting

rights cases striking down at-large elections and discriminatory redistricting
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schemes. Ifit had not been for North Mississippi Rural Legal Services, Jake
Ayers would not have been able to successfully challenge Mississippi’s
racially discriminatory higher education system. Policies implemented by
Mr. Wallace at the Legal Services Corporation now prevent Legal Services
programs from representing the poor and seeking redress in such cases.

Unfortunately, Mr. Wallace’s record raises other concerns. As a
voting rights lawyer, I am deeply troubled by Mr. Wallace’s advocacy
against black majority single-member voting districts, which are often the
only means by which African Americans can ¢lect candidates of choice. I
have litigated voting rights cases against Mr. Wallace, and have witnessed
first-hand his particular dislike of these districts. It is my view that the
strenuousness of his objections far exceeds that of an advocate in a particular
case. His writings and public comments on the issue support this
conclusion.

Twenty-two years ago, the NAACP’S opposition to Mr. Wallace’s
confirmation referred to his work against establishing the majority minority
district now represented by Congressman Bennie Thompson. Mr. Wallace’s

efforts against such districts in the ensuing years only intensify our concern.
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The NAACP believes that all Mississippians are entitled to have
federal judges who are committed to equal access to the courts and to equal
justice under law. Sadly, we believe those qualities are not reflected in the
Wallace nomination. We respectfully ask the Senate to vote against Mr.

Wallace’s confirmation.
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LAW OFFICES

Wise Carter Child & Caraway

professional association

800 HERITAGE BUILDING
401 EAST CAPITOL STREET
JACKSON, MISSISSIPPI 39201

MAILING ADCRESS
POST QFFICE BOX 651
JACKSON, MISSISSIPPI 39205-0651
JAMES L. ROBERTSON FACSIMILE: 601-968-5593
601-844-7735 801-968-5500 E-MAIL: JLREWISECARTER.COM
June 5, 2006

Hon. Arlen Specter, Chairman
Committee on the Judiciary
United States Senate

711 Hart Building
Washington, DC 20510

Hon. Patrick Leahy, Ranking Member
Committee on the Judiciary

United States Senate

433 Russell Senate Office Building
Washington, DC 20510

Re:  Michael B. Wallace, Esq.
Nominee as U. 8. Circuit Judge,
U. S. Court of Appeals for the Fifth Circuit

Dear Senator Specter, Senator Leahy, and Members of the Commitiee on the Judiciary:

[ urge that the Senate confirm Michael B. Wallace to the office of U. 8. Circuit Judge, U.
S. Court of Appeals for the Fifth Circuit.

My Disclosures

[ write to say why 1 support Mike Wallace, because I was among those called by a
representative of the Standing Committee on Federal Judiciary of the American Bar Association,’

"I have been an ABA member continucusly since 1965, The ABA performs many, many
valuable services to the legal profession and to the country, Among those services, the ABA
provides non-partisan screening for judicial nominees through the Standing Committee on
Federal Judiciary that is as insulated from ABA political influences as the judicial branch of the
government of the United States is insulated from the President and the Congress. The present
Administration has mistakenly denigrated the role the Committee has for more than half a
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Hon. Arlen Specter, Chairman

Hon, Patrick Leahy, Ranking Member
June 5, 2006

Page 2

and because that Commiitiee’s recommendation Tails 10 reflect any hint of the views it solicited
from me, and from several other lawyers — each'a Democrat on most days — with whom 1 have
spoken.

1 favor this nomination, though 1 have supported every Democratic nominee for President
since 1964. 1 do not see how an informed and reasonable person can credibly quarrel with the
idea of a “living Constitution” memorably articulated by Chief Justice Charles Evans Hughes in
Home Building & Loan v. Blaisdell, 290 U.S. 398, 442-43 (1934), and by countless others before
and since 1934, The Supreme Court has appropriately found an implied right of privacy within
the Constitution, the same as it has found an implied right to travel.

One more disclosure and I will be on with it. Barbara Childs Wallace and I are members
of the same law firm and have been since 1993, We have worked together from time to- time. 1
have known Mike Wallace since 1982, when he was interviewed for a position on the faculty at
the University of Mississippi School of Law. [ taught there at the time. In the 1990s Mike
associated me in a law suit and several times has invited me to help moot court his-appellate
arguments. And we are gach full citizens in Red Sox Nation.

Mike Wallace’s Ability, Experience And Professional Integrity Are Beyond Dispute

You do not need me to tell you about Mike’s outstanding academic credentials, the
breadth of his experience in the law, or the high regard in which he is held by his peers. No ane
disputes that Mike is a brilliant lawyer. His reputation for personal integrity is exemplary,
though I am not surprised that like most lawyers who have done anything he once had a
disgruntled adversary (a man whose ex-wife Mike had represented in their divorce) file a bar
complaint, which the disciplinary authorities properly dispatched as frivolous.

Mike Wallace Understands And Respects The Judicial Role

Complaint is made of the causes of some of Mike’s clients. He has represented lots of
Republicans, and in some hot button cases. In 1999 he counseled the Senate Majority Leader
Trent Lott in the Clinton impeachment proceedings. Many like me thought the cause wrong
headed, though T have never heard it suggested that Mike gave Senator Lott anything other than

century played well — albeit not perfectly — in the judicial selection process. That said, the
Comuniltee was wide of the mark on my friend Mike Wallace. I have personally expressed my
opinion to ABA President Michael S. Greco, who promptly and correctly advised me that he had
no involvermnent in the Committee’s proceedings, deliberations or recommendation.
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Hon. Arlen Specter, Chairman

Hon. Patrick Leahy, Ranking Member
June 5, 2006

Page 3

insightful professional advice and counsel. Mike’s participation in reapportionment litigation
leaves no doubt he knows his way around the courthouse, the Censtitution and the Voting Rights
Act. He was dead right in his lcgal arguments advanced on behalf of Republican Governor Kirk
Fordice in the Mississippi tobagco litigation in the 1990s:

What is less well known is that Mike Wallace has not shied away from clients whose
causes seldom find favor in conservative Republican circles. He represented African American
citizens in Claiborne County in opposing a bizatre effort to strip the county of ad valorem tax
revenues from the Grand Guif Nuclear Plant. He represented asbestos plaintiffs in state court
actions against manufacturer defendants in the mid-1980s. In 1993-94, Mike heélped a partner
successfully cheat Louisiana’s hangman. He has strongly supported the pro bono activities of his
firm, which range from post-conviction proceedings on behalf of more than a dozen condemned
murderers to post-Katrina relief.

Mike Wallace has shown that he understands the public responsibilities of a lawyer in our
society. This strongly suggests to a fair minded observer that Mike understands and will adhere
to the limited role of an intermediate court of appeals within our government. He will respect the
principles embodied in the interpretive precedents emanating from the Supreme Coutt.

Iknow whereof I speak. 1served almost ten years on the Supreme Court of Mississippi. 1
had the personal experience of encountering cases where, had I had my personal druthers, the
decision would have gone one way, but, because the controlling legal principles suggested
otherwise, I wrote against my druthers.

The ultimate “look at yourself in the mirror™ test for any appellate judge is the case
where, coming out of post-argument conference, the judge is charged to write along certain
principles agreed upon by the panel, only to find that such an opinion “just won't write,” so that
you have to go back to the panel and say “We've missed this one.”

Writing opinions that respect the process of reasoned elaboration of the law is ericial to
the integrity of the judicial process for many reasons. Most important, it minimizes mistakes.
Any appellate judge who has served for any length of time and does not have a folder-of draft
opinions that “just wouldn’t write” is not as much of'a judge s he or she ought to be, That
folder is a powerful reminder that the judge should not suscumb to caseload pressures and
acquicsce in decisions without full publistied opinions, except in the clearest of cases.

As smart as Mike Wallace is, ] know that after a few years on the Fifth Circuit he will
have his folder of draft opinions that “just wouldn't write.” And in'his “writes™ and “re-writes,”
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Hon. Arlen Specter, Chairman

Hon. Patrick Leahy, Ranking Member
June 5, 2006

Page 4

Mike has the intellectual integrity and personal backbone to respect the process of reasoned
elaboration of the law, even when it cuts against views strongly held on other grounds.

‘We Must Stop Proposing — and Opposing — Judicial Candidates Because Of How We
Expect The Candidate May Rule In This Case Or That

I have more global concerns. Andy Jackson nominated Roger B, Taney as Chief Justice
to undo the perceived mischief of John Marshall. Franklin Roosevelt had something similar in
mind with his court packing plan in 1937, as did Ronald Reagan in the 1980s. The cynic who
says it has been ever thus confuses the familiar with the necessary. T find it the lesson of history
that the Nation has been best served when political agendas and the passions of the moment have
played a lesser role in the judicial nomination and confirmation process. We simply must stop
proposing — and opposing ~ otherwise qualified persons who respect the constraints of the
Judicial role because of perceptions of how they may be expected to rule in specific cases:

The lcgal process is not about a judge doing his sums. There is no mechanical
jurisprudence. “General propositions do not decide concrete cases.” Lochner v, New York, 198
U. S. 45, 76 (1905). Mike Wallace knows this, and he has been in the trenches long enough, and
in a sufficient variely of legal contexts, to understand Holmes" insight in practice. So it is the
attitade and experience thal one brings to the enterprise of legal interpretation that is iniportant,
even if it is not dispositive.

In the end, the reasons I support the President’s nomination are simple. Michael B,
Waltace understands the role of Article III judges. Given his ability, experience, temperament
and intellectual integrity, I have no doubt that Mike is committed to the faithful and competent
discharge of the duties of the officé for which he has been nominated.

I Know Mike Wallace

I confess T am influenced by knowing Mike the man. Importantly, there is niot a hint of
racism in Mike Wallace’s being, The African American lawyers that he works with every day
will be the first to tell you this. By example, he has helped many of us to see that a genuine
political conservative is not necessarily a racist.

There are many Republicans who argue “let the private sector do it” as a ruse for making
sure nothing will be done. Mike Wallace is not that kind of Republican. He and his wife
Barbara are extraordinarily active in private charitable efforts, not only in supporting colleges
like Stanford that their daughters have attended. Barbara makes a difference through her work
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Hon, Patrick Leahy, Ranking Member
June 5, 2006

Page 5

with the Mississippi Children’s Home. On several occasions, Mike has built houses for the poor
in Central America on church missions.

The voice he was bom with still booms. Yet, Mike Wallace has mellowed through the
years. It is not just through his citizenship in Red Sox Nation, or that his home town was
ravaged by both Camille and Katrina, that Mike has come to that understanding most imperative
for ajudge: a genuine empathy with the plight of the underdog and the less fortunate and those
who have had just plain bad luck.

Yours very sincerely,

James L. Robertson

JLR:wmf
cc: Senator Thad Cochran
Senator Trent Lott
Stephen L. Tober, Esq., Portsmouth, N. H.
Members of U. S, Senate Committee on the Judiciary
Members of the Standing Comnmitice on Federal Judiciary, American Bar Association
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DELAFIELD & WOODLLP
SHONE (212) B20-9300 ONE CHASE MANHATTAN PLAZA NEW YORK
FAX (212} S1a-8425 NEW YORK, NY 10005 WASHINGTON
WWW, HAWKINS.COM NEWAFR!;( 5
. - HARTFORI
Writer’s direct contact: LOS ANGELES
SACRAMENTO
Phone:  212-820-9404 PoveRapa I

Fax:  212-820-9532
E-mail: rsigal@hawkins.com
May 9, 2006

Honorable Christopher Dodd
United States Senator

448 Russell Building
Washington, DC 20510

Dear Chris:

I was surprised and disappointed at the recent report regarding the ABA’s view of
Vanessa Bryant as a federal judge. As both my former partner and colleague at my firm and my
client where she was Vice-President and General Counse! of the Connecticut Housing Finance
Authority, I can personally attest to her professional credentials, her integrity and her capacity
for dedication, perseverance and growth in every activity in which she engages. While both the
FBI and the Justice Department in the course of vetting her candidacy talked with me, I have yet
to hear from the ABA, although I am a life-long member of that organization and understood I
am listed as a reference. I believe, once again, as happened with Judge Meskill, the ABA has
made a blatant mistake. In my view, having known both Bryant and Meskill before either
ascended the bench, I believe Judge Bryant has the same sense of faimess, work ethic and mental
capacity to synthesize complex concepts of law that Judge Meskill has displayed during his
judicial tenure.

In her crmcal rote at CHFA in the early 1990s, she carefully reviewed financing
ducumernam asked i tant quesiions regarding seversl it ;
expert and displayed an independence of thinking that produced important itiprovements in the
legal structure.

I recruited her to carry first the “of counsel” role in our Connecticut office and
then the firm welcomed her into our partnership to manage our Hartford office. She supervised
and managed the office professionally and with enthusiasm. Foremost were her legal
contributions to our legal finance practice; she was my co-partner in developing the financing
structure in our Hartford office for UConn 2000 authorizing legislation, the billion dollar
program credited with allowing the flagship State University to join the elite ranks of public
educational institutions in the nation. She personally researched and drafted key sections of that
legislation. In addition, she served as a trustee on the UConn Foundation for several years,
which was a significant component of fund raising amongst its alumni to match State
contributions,

499739.1 001098 LTR
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Please do everything you can to carry this candidate through the confirmation
process. She will make you and Connecticut proud as a federal judge.

During the course of her judiciary career, I have heard from other judges that she
is tough and thorough, and has a judicial temperament and intellect that suggests she will be a
respected federal judge.

Her integrity as a person and professional cannot be impugned based on my
personal knowledge over the past two decades. I did not understand the Meskill
recommendation by the ABA when it happened, but then 1 only knew him as a Govemnor with
whom I had professional meetings. With Judge Bryant, I worked side-by-side with her as my
client and then as my partner and find the ABA view simply absurd. I strongly suggest selective
interviewing has led that organization astray.

Yours sincerely,

%

Rich . Sigal
RLS:ffn

cc: Kevin Rasch, Esq., Counsel to Governor Jodi Rell

499739.1 001098 LTR
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DELAFIELD &WOODLLP
PHONE (212) 820-9300 ONE CHASE MANHATTAN PLAZA

FAX {2i2) Bl4-8425 NEW YORK, NY 10Q05
B WWW HAWKING.COM

Writer’s direct contact:
Phone: 212-820-9404

Fax: 212-820-9532
E-mail: rsigai@hawkins.com

The Honorable Arlen Specter
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, DC 20510

NEW YORK
WASHINGTON
NEWARK: .*
HARTFORD

LOS ANGELES
SACRAMENTO
SAN FRANCISCO

July 10, 2006

The Honorable Patrick J. Leahy

Ranking Member, Committee on the Judiciary
United States Senate

152 Dirksen Senate Office Building
Washington, DC 20510

Re:  Committee hearing on the nomination of Judge Vanessa C. Bryant to the Federal bench

Gentlemen:

Enclosed please find a copy of each letter that I have sent to the two Senators from
Connecticut regarding the candidacy of Judge Vanessa Bryant for the Federal judgeship. She is
eminently qualified and I believe that both the ABA and the Connecticut Bar Association engaged in

selective interviewing.

1 personally know, and have talked to senior judges in the State Court system that agree
that she does a solid job of judging; perhaps she is too tough on lawyers who do not meet schedules or

seek inordinate delays.

May I ask that this letter and -the attached two Jefters be made’part of the recotd in.

support of the candidate.

With best regards, I remain

Sincere

Lours,

4.

Richard L. Sigal

RLS:fth
Encs.

504122.1 001098 LTR
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Wnited States Senate
COMMITTEE ON THE JUDICIARY
WASHINGTON, DC 20810-627%

st Spad O
stsnge and 83

August 7, 2006

Mr. Michaei S. Greco
President
American Bar Association

Mir. Stephen L. Tober
Chairman, Standing Committec on the Federal Judiciary
American Bar Association

Dear Sirs:

This is the sccond time [ have had occasion to write you in connection with the
nominations of Michael Wallace of Mississippi and Vanessa Bryant of Connecticut.
Both nominees have distinguished resumes. Both, however, have been rated “Not
Qualified” by the American Bar Association (“ABA™). In the first letter, you were asked
to provide the Committee with your testimony on these nominations as soon.as possible.
You were also asked to share with the Commitiee the reports on which these ratings are
based. Furthermore, you were assured that the Committee would treat such reports on a
confidential basis, as we currently handle reports we receive from the Federal Bureau of
Investigation (“FBI™).

Your reply letter did not address the request that you provide the Commuittee with
your reports. You did, however, provide assurances that your testimony would be
provided as guickly as practicable, and hoped you could deliver the testimony at least 48
hours before the hearing scheduled on the Wallace and Bryant nominations. On the
afternoon of July 18, some 24 hours before the scheduled hearing, the Committee
received your testimony. [ have since postponed that hearing.

I have had the opportunity to review the testimony with regard to both nominees,
and T am troubled by your submission. Your testimony raises serious charges, but only
supports those allegations with anonymous quotations, presented without context.
Testimony of this sort is impossible to verify or to otherwise further investigate. Worse,
it can give some the unfortunate impression of a smear campaign conducted against the
nominees. The nominges, publicly branded *Not Qualified” and - in your testimony -
worse, do not have the opportunity to confront their accusers,

There also cxist concerns with respeet to the appearance of bias in the ratings
process with regard to the Wallace nomination. Dunng the 1980s, Mr. Wallace was
appointed by President Ronald Reagan to serve as Director and Chairman of the Legal
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Services Corporation ("LSC™). At that time, the ABA took strong and vocal positions
against President Reagan’s agenda for the LSC and took issue with Mr. Wallace’s
leadership of its board. There is nothing wrong with the ABA taking such positions, but
when an institution has strongly held views on a policy question and when it has a history
of passionately opposing a4 nominee’s work on that question, some may reasonably
question the capacity of that institution to provide an objective review of that nominee.

Compounding the concerns about institutional bias, some have raised issues of
personal bias on the part of individuals directly involved in this process. I understand
that Mr. Tober had a heated public exchange with Mr. Wallace at a December 1987 LSC
mecting. The Committee has also been informed that Mr. Greco had a similar public
exchange with Mr. Wallace at a panel discussion on legal services at the ABA’s annual
meeting in 1989. Furthermore, Ms. Mama Tucker, now the D.C. Circuit representative
on the Federal Judiciary, served as organizer of that contentious panel discussion. While
ours is an adversaral profession, and we expect advocates to argue vigorously on behalf
of the issues they represent, it becomes problematic when those advocates are then placed
in a role passing judgment on their opponents.

On page 12 of your “Backgrounder,” formally titled “Standing Committee on the
Federal Judiciary — What it is and How it Works,” it is stated that “No member of the
Committec shall participate in the work of the Committee if such participation would
give rise to the appearance of impropriety or would otherwise be incompatible with the
purposes served and functions performed by the Committee.” During this Congress
alone, members of the ABA’s Standing Commiittee have recused themselves from the
ratings of no fewer than six pominees. It would appear that Mr. Tober would have been
well advised to consider recusing himself from the rating of Mr. Wallace, given their
personal history. As Chairman, Mr. Tober has an opportunity to influence members of
the ABA’s Standing Cominittee, to filter the information that is available to it, and to
shape its final report. T understand that in the case of a tic vote, Mr. Tober would also be
in the position of casting the deciding ballot. As a consequence, it would scem that he
would have an even higher duty to recuse himself. Inevertheless appreciate Mr. Tober’s
excellent work on behalf of the Standing Committee and am aware that his is not an easy
job, nor are thes¢ easy calls to make.

Given these concems, however, I would request that the ABA promptly take the
following steps: T T

=

First, the ABA should immediately revoke its “Not Qualified” rating of Mr.
Wallace and begin a new review process, Although there is little that can be done about
the appearance of institutional bias, the ABA can certainly take steps to alleviate the
concerns of personal bias. Mr. Tober should recuse himself, as should anyone clse who
has a personal history with this nominee or whose impartiality may reasonably be
guestioned on any other ground. ldeally, the ABA should convene an entirely new,
“special” committee for this purpose. Mr. Greco, given his history with the nominee,
should recusc himself from the selection of the committee’s members.
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Second, 1 request that the ABA provide the Senate Judiciary Committee with the
reports upon which its ratings of Mr. Wallace and Judge Bryant are based — this includes
both the “informal report” and “formal written report” discusscd on page 7 of the
“Backgrounder.” The Committee will trcat these reports in the same manner in which we
treat FBI background investigation reports. Under the protocols adopted for use with FBI
reports, your reports would be kept in a safe located in a secure room. There would be no
duplicate copies made. Only Senators and specified staff with security clearances
(approximately thrce majority and three minority staffers) would have access to the
reports.

When the FBI uncovers adverse information about a nominee, it provides
considcrable context, even in the case of anonymous sources. For example, in the
circumstances in which an anonymous source is included in the backgroumd report, the
FBI provides us with a detailed description of the intcrview, explaining the nature and
substance of the allegations against the nominec. Even without a specific name, this
allows Committee stafl to investigate further and fully brief the Committee. Morcover,
unlike the ABA’s practice, anonymous sources in FBI reports are the exception, not the
rule. Ifa specific source of yours requests that his or her name be redacted from the
reports you make available to the Committee, as with the FBI reports, we would consider
making such an accommodation. It must be remembered, however, that the FBI report 1s
not made public, so only Committee Members have access to the information, while the
ABA provides a written public statement accompanying the testimony it makes available
to the Committee. Oftentimes, these statements may include the comments of
anonymous sources. I am not asking that the ABA provide anything that the FBI does
not. Commiittee staff have worked together to conduct investigations in a bipartisan and
discrete manner. 1 can assure you that if they can do so with materials assembled by the
FBI, they can do the same with materials assembled by the ABA.

In fact, it is thc Committee’s Constitutional duty, and a matter of fundamental
faimess to the nominees, that we discern the basis for the public rebukes the ABA lodges
against individuals who have been nominated to the bench. Without giving cither the
nominees or the members of this Committee the opportunity to review the materials
supporting the rating, a full and fair hearing is not possible.

Thank you for your prompt attention to this letter and for your continued service
to the profession.

Sincerely,

Arlen Specter
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WHITTINGTON BROCK&SWAY Fax:662-453-7334 Jun 12 2006 11:28 P.02
LAW OFFICES
WHITTINGTON, BROCK & SWAYZE, P.A.
308 FULTON

GREENWQOD, MISSISSIPPI 38250

H. RONALD BROCK, JR-

June 12, 2006

VIA FACSIMILE (202) 228-1698

The Honorable Atlen Specter
Chairman, Committee on the Judiciary
United States Senate

224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Senator Specter:

As immediate past president of The Mississippi Bar, which is our State’s
unified bar association; as an elected member of the American Bar Association
House of Delegates from the State of Mississippi; and as a grandson of the first
Mississippian appointed to the Fifth Circuit Court of Appeals, I strongly urge the
confirmation of Michael B. Wallace as a judge on the United States Court of
Appeals for the Fifth Circuit. Obviously, I disagree with the recent report of the
American Bar Association’s Standing Covamittee on Federal Judiciary.

I am a life long resident of Mississippi, except for four (4) years in the
Army, and have practiced law in Mississippi for over thirty years. Mike Wallace
is an exemnplary lawyer, who has involved himself deeply in the issues of his day.
He is exceedingly well qualified, by training, talent and experience, to occupy a
seat on this important appellate court.

Mike’s formal educational and clerkship experience are well known:
undergraduate education at Harvard, a member of the law review at Virginia,
clerkships at the Supreme Court of Mississippi and the Supreme Court of the
United States, the latter for then Associate Justice William H. Rehnquist.

Since those days, Mike has been engaged in the private practice of law in
Mississippi for more than 23 years. He has earned the highest reputation among
his peers for legal ability and integrity. Based on peer reviews, the respected
legal publication Martindale Hubbell has given Mike its highest “av” rating
attesting to his superb reputation for integrity and legal ability. Two other
prominent publications that base their ratings on peer reviews: The Best
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Lawyers in America and Chambers USA list Mike as one of Mississippi’s top
business litigators. He is a Fellow in the American Academy of Appellate
Lawyers, an organization composed of America’s foremost appellate advocates,
Membership in the Academy is by invitation. Fellows of the Academy include,
among others, Chief Justice John Roberts, Floyd Abrams, Robert Fiske, Philip
Lacovara, Ted Olson and Seth Waxman.

The ABA Standing Committee assures us that “[tJhe Committee’s goal is
to support and encourage the selecHon of the best-qualified persons for the
federal judiciary. It restricts its evaluation to issues bearing on professional
qualifications and does not consider a nominee’s philosophy or ideology.” With
all due respect to the Committee, its evaluation is erroneous.

1 believe, as do my fellow former bar presidents, that Mike possesses a
demonstrated judicial temperament, and will judge fairly, without favor, the
matters that come before him. ‘

I urge your Committee to confirm Michael B. Wallace to a judgeship on
the United States Court of Appeals for the Fifth Circuit.

CHarles J. Swayze, Jr.

cc:  The Honorable Patrick J. Leahy (via facsimile, {202) 224-9516)
Ranking Member, Committee on the Judiciary
United States Senate
152 Dirksen Senate Office Building
Washington, D.C. 20510

Office of Legal Policy (via facsimile, (202) 514-5715)
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STATEMENT
of
STEPHEN L. TOBER
and
DOREEN D. DODSON
on the behalf of the
STANDING COMMITTEE ON FEDERAL JUDICIARY
of the
AMERICAN BAR ASSOCIATION
concerning the
NOMINATION OF THE HONORABLE VANESSA L. BRYANT
to be

JUDGE OF THE UNITED STATES DISTRICT COURT FOR THE DISTRICT
OF CONNECTICUT

before the

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

July 19, 2006
(Resubmitted for the Hearing on September 26, 2006)
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STATEMENT OF STEPHEN L. TOBER

Mr. Chairman and Members of the Committee:

My name is Stephen L. Tober. I am a practicing lawyer in Portsmouth, New
Hampshire, and I am the Chair of the American Bar Association’s Standing Committee
on Federal Judiciary. I am submitting this written statement for the hearing record to
present the Standing Commitiee’s peer review evaluation of the nomination of Judge
Vanessa L. Bryant to be a United States District Court Judge for the District of
Connecticut. This statement is divided into two sections. In this first section, [ am
pleased to summarize the Standing Committee’s investigative procedures and present an
overview of the investigation of the nominee. In the second section, Doreen D. Dodson,
a former member of the Committee who conducted this investigation, explains the basis
for our rating of Judge Bryant.

After careful investigation and consideration of her professional qualifications, a
substantial majority of our Committee is of the opinion that the nominee is "Not

Qualified” for the appointment. A minority found her to be "Qualified.”

A. Procedures Followed By the Standing Committee

Before discussing the specifics of this case, I would like to review briefly the
Committee's procedures. A more detailed description of the Committee's procedures is
contained in the Committee’s booklet (commonly described as our Backgrounder),
Standing Committee on Federal Judiciary: What It Is and How It Works (2005).

The ABA Standing Committee investigates and considers only the professional
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qualifications of a nominee -~ his or her competence, integrity and judicial temperament.
Ideology or political considerations are not taken into account. Our processes and
procedures are carefully structured to produce a fair, thorough and objective peer
evaluation of each nominee. A number of factors are investigated, including intellectual
capacity, judgment, writing and analytical ability, knowledge of the law, breadth of
professional experience, courtroom experience, character, integrity, open-mindedness,
courtesy, patience, freedom from bias, commitment to equal justice under the law and
general reputation in the legal community.

The investigation is ordinarily assigned to the Committee member residing in the
judicial circuit in which the vacancy exists, although it may be conducted by another
member or former member. In the current case, Ms. Dodson, in her capacity as a former
member, was kind enough to undertake this investigation because the current Committee
member from the Second Circuit was unavailable to do so.

The investigator starts his or her investigation by reviewing the candidate's
responses to the public portion of the Senate Judiciary Committee questionnaire. These
responses provide the opportunity for the nominee to set forth his or her qualifications,
including professional experience, significant cases handled and major writings. The
investigator makes extensive use of the questionnaire during the course of the
investigation. In addition, the investigator examines the legal writings of the nominee
and personally conducts extensive confidential interviews with those likely to have
information regarding the integrity, professional competence and judicial temperament ot
the nominee, including, where pertinent, federal and state judges, practicing lawyers in

both private and government service, legal services and public interest lawyers,
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representatives of professional legal organizations, and others who are in a position to
evaluate the nominee’s professional qualifications. This process provides a unique “peer-
review” aspect to our investigation.

Interviews are conducted under an assurance of strict confidentiality. If
information adverse to the nominee is uncovered, the investigator will advise the
nominee of such information if he or she can do so without breaching the promise of
confidentiality. During the personal interview with the nominee, the nominee is given a
full opportunity to rebut the adverse information and provide any additional information
bearing on it. If the nominee does not have the opportunity to rebut certain adverse
information because it cannot be disclosed without breaching confidentiality, the
investigator will not use that information in writing the formal report and the Standing
Committee, therefore, will not consider those facts in its evaluation.

Sometimes a clear pattern emerges during the interviews, and the investigation
can be briskly concluded. In other cases, conflicting evaluations over some aspect of the
nominee’s professional qualifications may arise. In those instances, the investigator takes
whatever additional steps are necessary to reach a fair and accurate assessment of the
nominee.

Upon completion of the investigation, the investigator submits an informal report
on the nominee to the Chair, who reviews it for thoroughness. Once the Chair determines
that the investigation is thorough and complete, the investigator then prepares the formal
investigative report, containing a description of the candidate’s background, summaries
of all interviews conducted (including the interview with the nominee) and an evaluation

of the candidate’s professional qualifications. This formal report, together with the
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public portion of the nominee’s completed Senate Judiciary Committee questionnaire and
copies of any other relevant materials, is circulated to the entire committee, composed of
fourteen “circuit” members and the Chair. After carefully considering the formal report
and its attachments, each member submits his or her vote to the Chair, rating the nominec
"Well Qualified,” "Qualified" or "Not Qualified.” An investigator who is not a current
member of the Standing Committee does not vote, and the Chair votes only in case of a
tie.

I would like to re-emphasize that an important concern of the Committee in
carrying out its function is confidentiality. The Committee seeks information on a
confidential basis and assures its sources that their identities and the information they
provide will not be revealed outside of the Committee, unless they consent to disclosure
or the information is so well known in the community that it has been repeated to the
Committee members by multiple sources. It is the Committee's experience that only by
assuring and maintaining such confidentiality can sources be persuaded to provide full
and candid information. However, we are also alert to the potential for abuse of
confidentiality. The substance of adverse information is shared with the nominee, who is
given a full opportunity to explain the matter and to provide any additional information
bearing on it. If the information cannot be shared with the nominee, it is not included in

the formal report and is not considered by the Committee in reaching its evaluation.

B. The Investigation of the Nominee

Judge Bryant was nominated on January 25, 2006. Ms. Dodson, whom I assigned

to the investigation, began her effort on March 9, 2006, six days after receiving the
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nominee’s responses to the public portion of the Senate Judiciary Committec
questionnaire.

On April 26, 2006, Ms. Dodson submitted her informal report to me, reflecting
the results of her investigation, including summaries of all of her confidential interviews
and a description of her interview with the nominee. I carefully reviewed the report with
Ms. Dodson and was satisfied with the quality and thoroughness of the investigation and
the report. On April 27, 2006, Ms. Dodson’s formal report was transmitted to all of the
members of the Committee. Those who had questions were encouraged to contact Ms.
Dodson directly.

After all of the Committee members had an opportunity to study the report and all
the attachments, each member reported his/her vote regarding the rating of the nominee
to the chair. A substantial majority of the Committee found the nominee "Not Qualified”
and a minority found her "Qualified." This vote was reported to you in a timely manner

on May 4, 2006.

STATEMENT OF DOREEN D. DODSON

My name is Doreen Dodson. I have practiced law in St. Louis, Missourl for over
thirty years and was the Eighth Circuit representative to our Committee from August,
2001 to August, 2004. During that time [ conducted many investigations in the Eighih
and other Circuits and participated in the evaluation of approximately 230 nominees to
the U.S. Courts of Appeal and the U.S. District Courts. As an alumna of the Committee,

I was asked to conduct the investigation of the qualifications of Judge Vanessa Lynne
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Bryant for appointment to the United States District Court, District of Connecticut.

Our Committee has concluded that Judge Bryant is Not Qualified for appointment
to the Federal District Court. This conclusion was reached after a careful review of the
written submissions of Judge Bryant, my personal interview with her, and confidential
interviews of 35 Federal and State court judges, both trial and appellate, and over 30
practicing lawyers in Connecticut. 1 also initiated contact with another 11 judges and
lawyers who either did not return my detailed messages after several attempts or who told
me that they preferred not to comment. Another 29 judges and lawyers who were
contacted told me that they did not know Judge Bryant well enough to comment. In total,
I contacted over 100 lawyers and judges and interviewed 65 of them.

During my conversations with those who consented to an interview, I inquired
about the context in which the person knew the nominee and what the person knew about
the nominee’s integrity, judicial temperament and professional competence that would
impact her qualifications to serve on the Federal court. T also inquired if they knew any
reason the nominee was not qualified to serve. I solicited information from diverse
members of the legal community, including lawyers in private and government service,
legal services lawyers and public defenders, prosecutors and representatives of
professional organizations, including specialty bar associations. I also made a particular
effort to locate judges and lawyers who had had trials before the nominee or other
significant interaction with her in her legal capacity. Of the 65 persons I interviewed,
over 50 were in that category. I also reviewed other pertinent materials, including
opinions the nominee selected and various articles and publications in the public domain.

In addition to those interviews I spent approximately 2 ¥ hours with Judge Bryant
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in her chambers. During the course of our meeting I raised the principal concerns that
had been identified during my investigation and Judge Bryant was given an opportunity
to rebut or provide context for these concerns and to provide any additional information
that she desired 1o offer.

None of the interviewees had any concern about her integrity. A majority (but not
all) of those interviewed, both lawyers and judges, raised concerns about Judge Bryant’s
judicial temperament and many raised additional concems about her professional
competence.

On the issue of judicial temperament, the Committee’s “Backgrounder” states that
“in investigating judicial temperament, the Committee considers the nominee’s
compassion, decisiveness, open-mindedness, courtesy, patience, freedom from bias and
commitment to equal justice under the law.”

During Judge Bryant’s years on the bench she principally has held administrative
positions, as either presiding judge or administrative judge. Lawyers in all areas of
practice, both civil and criminal, reported that they found Judge Bryant formal but
pleasant and cordial outside the court. But, when she was engaged in court business, they
said she was rigid, unbending and unreasonable in her adherence to scheduling and other
trial issues, was impatient with lawyers and was sometimes rude and inconsiderate to
lawyers and litigants. Some interviewees said this attitude extended to court personnel.
While T understand, and took into account, that trial lawyers like to control their docket,
often feel that continuances should always be granted and may not be fond of a judge
who does not grant them, our Committee could not discount the number of complaints

from judges and from lawyers in all areas of practice about the nominee’s temperament.
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Comments from judges and lawyers included statements such as: “very rigid, tough,
formalistic”; “immovable and intractable”; “very hard on staff”; “curt, difficult and
unreasonable”; “impatient”; “ill-tempered and short with those appearing before her”;
“domineering and exasperated with lawyers”; “arrogant and unreasonable”; “contentious
and short-tempered™; “tough and stern”; “makes up her mind quickly, won’t change her
opinion, brusque”; “erratic”; “rushes to judgment and difficult to change her mind”;
“arbitrary”; “impatient and short”; “can be spitting angry”; “pretty unpleasant and
imperial”; “condescending to lawyers and litigants™.

A small minority of attorneys who have appeared before the nominee did not
report having any problems with her and several reported having had positive
experiences. However, a substantial majority of the Committee felt these comments did
not make up for the large number of adverse comments concerning her judicial
temperament. It was particularly significant to the Committee that temperament concermns
were expressed about her from her early days on the bench up to the present day.

A judge who is trying to run an efficient courtroom and who is appropriately
concerned with moving cases will almost certainly irritate some lawyers or litigants at
some point. Even the most gracious judge can become impatient or irritated
occasionally, perhaps particularly when they hold an administrative position and are
hearing motions for continuances. However, the negative comments concerning the
nominee’s judicial temperament were so widespread and were from so many judges and
lawyers in every practice area, that our Committee could not discount them.

In addition, many lawyers and judges interviewed, including lawyers who have

appeared before the nominee as well as some of her colleagues on the bench, expressed

11:49 Jan 22, 2008 Jkt 039984 PO 00000 Frm 00366 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\39984.TXT SJUD1

PsN: CMORC

39984.280



VerDate Oct 09 2002

359

concerns about the nominee’s professional competence. According to the Backgrounder,
“professional competence encompasses such qualities as intellectual capacity, judgment,
writing and analytical ability, knowledge of the law and health of professional
experience.” Many of those interviewed expressed substantial concern about these
factors.

Judge Bryant was appointcd to the Connecticut Superior Court in September,
1998, a little less than eight years ago. Prior to her appointment, her career was
principally that of a bond attorney. Her only experience in a courtroom, prior to her
appointment to the bench, consisted of handling three patemnity cases as an associate at
her first law firm; second chairing, as local counsel with no courtroom responsibilities, a
Boston firm in a contract case; and serving as a Chapter 13 Trustee for two years. The
Committce rightfully believes that substantial courtroom and trial experience are
particularly important for nominees to the District Court, a trial court. A District Court
judge must apply the Federal Rules of Civil and Criminal Procedure and the Rules of
Evidence, an understanding of which is developed over time. Judge Bryant had almost
no trial experience before she was appointed to the state court bench.

The Backgrounder states that the lack of substantial courtroom and trial
experience can be compensated for by the presence of other experience that is similar to
trial work (or by significant evidence of distinguished accomplishments in the field of
law). In her case, that other experience arguably could have been her years of experience
on the state trial court. However, Judge Bryant has served on the bench principally in an
administrative capacity, having been either a presiding judge in a specialty court or a

presiding or administrative judge in several civil divisions. In those roles, she chiefly has
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heard and ruled upon preliminary motions, held sentencings, presided over a drug court
and handled scheduling matters for the efficient operation of the courts. She has not had
much opportunity to preside over jury trials, civil or criminal.

Many of those interviewed made comments regarding her professional

competence such as: “opinions poorly done, confused”; “overwhelmed by complex

3y, ¢ LIS

issues”; “written opinions difficult to decipher”; “cases she handled did not require much

3, <

skill”; “makes up her mind quickly and difficult to change”; “may not bother to do legal

. %

research, gets a take and that’s how she goes™; “little in the way of a significant body of

33, e

work”; “very serious concerns... about her judgment, quality of work”; “lacks significant

CLENS

trial experience”; “criminal law is not her strong suit, very unfamiliar with the field”;

2. ek

“serious concerns about the way she handled criminal evidentiary matters”™; “unfamiliar
with family law”; “nervous, uncertain in certain areas”; “inexperience and inability to
make up her mind in some evidentiary issues™; “lack of confidence”;, “not a
heavyweight”; “significant delays in writing opinions”, “made snap judgments (at trial)
without thinking about implications”; “hard time getting her to submit... questions to a
jury even though law was clear”; “problem with her ability to grasp certain legal
concepts”; “because of her lack of trial experience as a lawyer, she doesn’t read situations
very well with attorneys”. Comments such as these weré common in the over 65
mterviews I conducted. Judge Bryant did provide ten opinions, some of which were the
basis for certain of the comments listed above, from lawyers and/or judges involved in
those cases. As presiding or administrative judge, she has not had an opportunity to write

a large volume of opinions and has not done other legal writing. In general, most of the

submitted opinions demonstrate adequate to good legal analysis and writing in fairly
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standard cases. One of the opinions, which did involve complex issues, was confusing.
Another was written by the nominee only after she was ordered to do so by the Appellate
Court and after a subsequent Motion to Compel was filed.

Federal judges today face massive criminal dockets and Judge Bryant has almost
no experience in criminal matters, either on or off the bench. Federal judges also often
face complicated and challenging legal and factual issues. A district court judge must
make instant decisions in the courtroom, during trial, that require a solid grounding in
substantive and procedural law and experience with juries. As reported by the
interviewees, the nominee, even after nearly eight years on the Court, has little
experience to prepare her for this task, due to her assignments as a presiding or
administrative judge whose principal role is to move cases.

[ note that it was not necessarily the same interviewees who had concerns about
the nominee’s temperament and competence. In the majority of interviews conducted,
the interviewee expressed concerns about competence or judicial temperament but not
both. 1 was carcful to probe the specific bases for their concerns and many had
experienced one, but not the other, problem.

Our Committee, after reviewing my report on the nominee, could not discount the
number of complaints about the nominee’s temperament or the number of complaints
about the nominee’s professional compctence, both of which appeared consistently
through her years on the bench. As a result, after careful consideration, a substantial
majority of the Committee found the nominee “Not Qualified” for appointment to the
United States District Court for the District of Connecticut.

I note in closing that many interviewees stated they knew many other lawyers or
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judges with negative opinions who refused to have their names given to me by those who
did consent to be interviewed. This resulted in a longer than usual investigation to assure
myself that [ was hearing from all diverse facets of the bench and bar, and that the
interviewees were, as discussed above, rcpresentatives of plaintiffs and defendants,
prosecutors and public defenders, large and small ﬁrmé, minority groups, persons of
color, those with current and past experience with the nominee and from all the areas in
Connecticut where she has presided. Our Committee takes most seriously its
responsibility to conduct an independent examination of the professional qualifications of
judicial nominees. There is no bright-line test as to whether a specific nominee is
qualified or is not. We do not weigh the comments, positive and negative on a scale for a
particular nominee. Rather, in making our evaluation, we draw upon our previous
experience, the information and knowledge we gain about the nominee during the course
of the investigation and our independent judgment. We apply our standards and criteria
impartially to each nominee.

Thank you for inviting us to share our views with you.

13
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BOIES SCHILLER @ontio01

570 Lexington Avenue, 17" Floor

The Hornorable Arlen Specter

New York, N. Y. 10022

Tuily 18, 2006

Chairman, Cornmittee on the Judiciary

United States Senate

224 Dirksen Senate Office Building

Washington, D.C, 20510

Re:  Nomination of Michael B. Wallace to the

ited Stay

Dear Chaitman Specter:

eals for the Fifth Cirouni

A former law ¢lerk to the late Chief Justice William H. Rehnquist, and now a
partner with Bofes, Schiller & Flexner LLP, 1 write to join in the lefter sent to you
yesterday by many other of his former law ¢lerks in suppart the pomination of Michael B.
‘Wallace of Missiasippi to the United States Court of Appeals for the Fifth Circuit and to
urge the Committee to report the nomination favorahly to the full Senate.

R ’%
Alan B. Vickery L@ .

gt The Honorable Patrick J. Leahy
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THE WALL STREET JOURNAL.

OPINION WEDNESDAY, JULY 26, 2006

An ABA Hit Job

ing office and two months before announc-

ing his first judicial nominees, President
Bush told the Ameri-
can Bar Association to
buzz off. Specificaily,
Mr. Bush ended the
tradition of providing
the ABA’s Committee on the Federal Judiciary
with the names of neminees before they were
made public. The ABA would still evaluate can-
didates for the federal bench, but it would do so
from a status more consistent with the role it
plays--that of a political iuterest group.

Too bad Mr. Bush didn’t go all the way and
cut out the ABA entirely. Instead, the lawyers’
tobby retains a special role as the only national
organization authorized by the Administration
to interview judicial nominees. And when it
has given a favorable rating to a Bush nomi-
nee, the Administration has been only teco
happy to shout it from the rooftops.

Enter Michael Wallace. Anyone who still
clings to the fiction that the ABA can be
counted on fo provide professional evaluations
of judicial nominees without regard to politics
should take a look at the current squabbie over
Mr. Wallace, whom Mr. Bush has nominated
for the New Orleans-based Fifth Circuit Court
of Appeals. In May the ABA panel rated Mr.
Wallace as “unanimously not quatified” for the
federal bench.

Mr. Wallace is a highly regarded attorney in
private practice in Mississippi, where his nomi-
nation has hipartisan support. He clerked for
the late Chief Justice William Rehnquist and in
the early 1980s served as counsel to then-Con-~
gressman Trent Lott. In 1999, Mr. Lott hired
him back as special counsel during President
Clinton’s impeachinent trial.

{7 That's not a professional background likely
;to endear the nominee to liberals, But here’s
{the real disqualifier: During the Reagan and
1George H.W. Bush Administrations, Mr. Wal-
lace served on the board and then was chair-
fiman of the federally funded Legal Services Cor-

{ n March 2001, barely two months after tak-

Political

[—

aguainst a judicial nominee.

poration, whose ostensible mission was to pro-{
vide legal help for the poor but which was aha-3
ven for Hberal legal activism.
Mr. Wallace’s ef-
| forts to reform the LSC
had many critics,
among them an attor-
ney by the name of
Michael Greco. Another opponent was the then-
president of the New Hampshire bar, Stephen To-
ber, who accused him of having a “political
agenda” at one particularly contentious hearing.
Mr. Greco is now president of the ABA, and Mr.
Tober is chairman of the ABA committee thal
nixed Mr. Wallace. Mr. Wallace’s reforms wer:
adopted, and now it's apparently payback time.

In any case, the ABA selection panel’s delib-
erations are secret and it hasn't said why it con-
siders Mr. Wallace unfit for the federal bench.
In an exchange of letters last month with Mr.
Tober, Senator Arlen Specter, chajirman of the
Judiciary Committee, said he would call the
ARBA to testify on its “Not Qualified” rating. He
requested materials supporting the rating “as
soon as possibie.”

Mr. Tober replied that “we will do our best”
to submit the materials 48 hours in advance of
the hearing-a schedule that would make it dif-
ficult and perhaps impossible for Repubticans
on Judiciary to evaluate the ABA's charges and
prepare for the questioning. Senator Specter
threatened a subpoena and the ABA supplie
an advance copy of iis testimony but not th
supporting documents. The immediate effec
of the ABA’s delaying tactics has been to pus!
Mr. Wallace’s hearing date into September,
when election-year politics make confirmatio;
unlikely this year.

The ABA judicial screening panel has a long
history of such ideological sandbagging, going
back to its sabotage of Robert Bork and Clar-
ence Thomas. We’d have thought Republicans
had learned their lesson. Given the political re-
venge that seems to be at work in the Wallace
hit, it is past time to cut the ABA out of the vet-
ting process altogether.

PP

payback

.
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TESTIMONY
of
W. SCOTT WELCH, HI
Of
Jackson, Mississippi
On behalf of
THE NOMINATION OF MICHAEL B. WALLACE

TO BE A JUDGE OF THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

Before the

COMMITTEE ON THE JUDICIARY
UNITED STATES SENATE

September 25, 2006
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Mr. Chairman and Members of the Committee:

My name is W. Scott Welch, III, though most call me “Scotty.” 1 am a practicing lawyer
engaged almost exclusively in civil litigation at the trial and appellate levels in state and federal
courts throughout the State of Mississippi and, on occasion, in other states. I maintain my office
in Jackson, Mississippi, and have since April 1, 1967. Prior to that I was an Assistant Staff
Judge Advocate in the United States Air Force at Vandenberg AFB, California, prior to which 1
practiced briefly in Laurel, Mississippi, while awaiting orders to report to active duty in the Air
Force.

1 am honored to have been invited by the Chaimman to testify on behalf of the nomination
of Mr. Wallace, although [ freely admit that others have known him longer and have had more
cases with him than 1. However, I have known Mr. Wallace since he came to Jackson to practice
with the firm of Jones, Mockbee, Bass and Hodge in late 1983. Mr. Hodge is a former law
partner of mine, and Mr. Jones is presently a partner of mine. Mr. Hodge and another of his
present partners at Phelps Dunbar are former partners of mine in the practice of law. I have been
actively engaged with Mr. Wallace, representing separate defendants in significant litigation
arising out of Hurricane Katrina, since mid-September, 2005.

[ am not a close personal friend of Mr. Wallace, but we have a long-time professional
relationship. I see him socially only infrequently. T am more likely to see and be with him at
meetings of The Mississippi Bar or some other professional organization. However, I have
personally observed his legal ability, intellect, integrity, professionalism and demeanor on many
occasions for almost twenty years. I offer this testimony, because [ am convinced that the rating

of Mr. Wallace as “Not Qualified” for this appointment by the ABA Standing Committee on the
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Federal Judiciary, because about a third of the lawyers interviewed expressed “concerns” about
his judicial temperament, is not justified. That, as this Committee is well aware, is the sole basis
upon which the ABA Committee has found Mr. Wallace “Not Qualified.” The ABA’s Standing
Committee, without exception, had the highest praise for his competence and integrity, so the
only issue in dispute — at least from this individual’s perspective - is whether the ABA’s finding
that Mr. Wallace lacks the appropriate judicial temperament is a sound basis for its finding of
“Not Qualified.” I respectfully submit that it is not.

While I have only known Mr. Wallace for just shy of twenty years, I knew and litigated
against his first law firm in Biloxi, MS — Sekul, Homnsby, Wallace and Teel. Although his father
was name partner in that firm, it is my opinion, based upon my practice against others in that
firm, that those lawyers simply would not have tolerated a young lawyer with the sort of
temperament and nature ascribed to Mr. Wallace by the anonymous reporters to the interviewers
from the ABA Standing Committee. The same can be said for my present and former pastners,
who have practiced with Mr. Wallace.

Some comments are in order ébout my relationship with the ABA and with this Standing
Committee, in particular. First, I do not offer this testimony from any official capacity whatever
with the ABA, nor as an opponent of the ABA, the Standing Committee or any ABA policy.
Second, I am an active member of the ABA, having served in the House of Delegates since about
1992. I am a current member of the ABA Board of Governors. Third, I have not served on the
ABA Standing Committee on Federal Judiciary, and Mississippi has not had an individual to
occupy the “5'" Circuit” seat on that Committee since 1974, although former ABA President
Michael Greco and his Committee Appointments Chair, Stephen Tober [Chair of the ABA

Standing Committee which first reported that Mr. Wallace was “Not Qualified”’] were implored
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by this witness and others in Mississippi to appoint me or another Mississippian to this seat. But,
this testimony in support of Mr. Wallace is not about resentment about that failure to appoint, nor
am I critical, in general, of the Association, its Standing Committee nor Committee members,
though [ seriously disagree with its conclusion. I believe that ordinarily the Committee serves an
important role, and I have provided interviews about a number of Mississippi lawyers, who were
candidates for judicial nominations. Finally, my comments about the testimony of the ABA
Standing Committee are limited to the Statements previously provided to this Committee in July,
2006; because I am aware of recent interviews by other ABA Standing Committee members
which I presume will yield additional ABA testimony. I have no knowledge what that testimony
might be.

It is, however, my sincere belief - based on more than forty-two years of law practice,
mostly in and throughout Mississippi, and numerous relationships with other lawyers throughout
the United States — that the ABA Committee has simply not provided a sound basis for finding
that Mr. Wallace is “Not Qualified,” because he lacks appropriate judicial temperament.

Three things, in particular, concern me about the recommendation of the ABA standing
Committee that Mr. Wallace is “Not Qualified” on the sole basis of his percecived lack of judicial
temperament’.

First: The prior Statement of Mr. Tober to this Committee recited ABA policy from the
“Backgrounder”” [ Tober Statement, July 19, 2006, p.4 ] with regard to the nominee’s opportunity

to rebut adverse information, stating that: “If the nominee does not have the opportunity to rebut

! { do not attempt to “drill down™ into the details of Mr. Wallace’s specific cases discussed in the ABA

testimony or his service as a member of the Board of Legal Services Corporation. I have not attempted to go behind
the work of Mr. Wallace and others as to what specific courts, papers or other public sources have said. Those
sources are identified and are capable of more meaningful comment by Mr. Wallace and others who are willing to
be identified.
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certain adverse information because it cannot be disclosed without breaching confidentiality, the
investigator will not use that information in writing the formal report and the standing
committee, therefore, will not consider those facts in its evaluation.” (Emphasis added.)

It is, I believe, impossible to read the prior testimony of the ABA Standing Committee as
anything other than as being dircctly contrary to the stated policy of the ABA. There is no
asterisk in the ABA policy as to the obviously subjective criterion of “judicial temperament,” so
the ABA Standing Committee is obliged to follow its policy directive in that area as well as
others.

With the exception of citation to specific court opinions [Askew Statement pp. 12-15,
July 19, 2006), it is clear that the prior ABA testimony to this Committee and consequently its
recommendation are based on information that should not have been used by Ms. Askew in her
report to the Standing Committee, nor by the Committee in reaching its conclusion; because not
one person who was critical of the nominee — even to the extent of concern that his appointment
would undo progress in the important area of civil rights [Askew, pp. 15-16] — would waive his
or her right to anonymity. Curiously, the prior ABA testimony does not report any request to
anyone to waive the right to remain anonymous. By its testimony, the ABA Standing Committee
did not violate confidentiality of its sources, as was its obligation; however, it is beyond
speculation that it relied upon those sources to reach and to attempt to justify its conclusions. It
thereby failed to follow the ABA policy it detailed to this Committee.

Second: If the ABA Standing Committee gave credence —as it seems it clearly did — to
those anonymous sources, it is unreasonable to expect that Mr. Wallace or any of us could
realistically refute another’s opinion or characterization of attitude, demeanor, manner, etc. Had

he known the identity of ABA interviewees, Mr. Wallace might have been able to offer an
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explanation why those person held such an opinion; however, that would not change the person’s
opinion. By the prior testimony of the Standing Committee, he was denied the opportunity to do
more than say, in essence, “I am not” in rebuttal of anonymous characterizations and opinions of
him. Without knowledge of the ABA Committee’s sources of which he was deprived — as was
the right of the ABA — he faced, as any of us would, an impossible task of refuting the proverbial
“they” who said things about him. Since that time a number of distinguished lawyers, judges and
former judges have written contrary opinions in favor of Mr. Wallace, but it is not possible in
this setting to do an opinion poll or survey and then count votes.

Moreover, if concern existed to the extent reported by Ms. Askew and Mr. Hayward, how
- I ask myself and this Committec may ask as well - could the ABA standing Committee possibly
have found without dissent or apparent debate that Mr. Wallace is unquestionably qualified in
the vital area of integrity? In this writer’s humble opinion, it just does not follow that Mr.
Wallace can be unanimously characterized as having the requisite integrity to be a judge on the
important Court of Appeals and at the same time have the nafure to ignore precedent, the rights
of others and all of the other adverse comments with which the ABA testimony was laced. The
strong finding of integrity seems to belie the finding upon which the recommendation is based.

Third: Even if the ABA were entitled to have relied upon the anonymous conments and
even allowing that some interviewees held those opinions, they are opinions - even if opinions
formed, as this witness’s have been, after years of exposure to Mr. Wallace. So much of the
prior Testimony by Members of the Standing Committee is devoted to a detailed discussion of
what those with negative views had to say that it is easy to lose sight of the fact that “. . . over a
third. . . ” of the 69 lawyers and judges interviewed “. . . expressed grave concerns regarding Mr.

Wallace’s judicial temperament.” [Askew p. 10].
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While this is neither an election nor a popularity contest, the unavoidable corollary to the
stated result is that almost two-thirds of those interviewed did not express any such concerns, and
given the absolute anonymity, there is no reason to expect that they would have with refrained
from expressing a “concern” if they held one. Ms. Askew and I are from different states, but
expressing a “concern” is not the same as a steadfast conviction that another wiil or will not act
in a particular manner in a given circumstance.

Therefore, we have a nominee, who is found without dissent — indeed beyond question -
to possess the competence and integrity to be appointed to the position for which he has been
nominated, faced with the recommendation that he be denied the appointment as “Not Qualified”
based upon the stated concerns of 24 or so* lawyers and judges out of 69 interviewed. Such a
result simply cannot be justified, especially when it is remembered that Mr. Wallace is not being
considercd for a judicial position in which he alone will make final decisions that will not be
reviewable by his own court and by the Supreme Court of the United States.

If the minority - but admittedly significant — number reported by Ms. Askew is proven to
be correct {which I doubt), the nominee will not be setting things back, reversing existing law,
nor taking us back to a former time. He will be writing lone dissents and, in all probability, will
be shunned by colleagues and publicly criticized by Iegal scholars.

It has been said that Mr. Watllace is proud. He is certainly too proud to want to endure
that, although he has shown that he is not afraid to tacklc unpopular or difficult representation — a
trait we all admire in any attorney. This witness is convinced that if approved by this Committee
and by the Senate, Mr. Wallace’s intellect, ability and integrity assure that he will follow

established precedent and carry out his sworn duties in a manner of which we will be proud —

Plus some proportion of those interviewed by Mr. Hayward and the unknown results of the more recent
interviewers.
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whatever his personal views or preferences may be in a given instance. I urge the approval of his
nomination. Thank you for permitting me this opportunity.

W. Scott Welch, III
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) MEADOWERDOR OFFI<CE PARK

JACKSON, MISSISIIPPI 39241

ONELSO}I PHONE: 601,351.2400

EARMAN, CALDWEL:. EAX: 601.351,2424
% BERKOWITZ, P MAILING ADDRESS:

P.0. BOX 14167
JACKSON, MISSISSIPPT 39236

www. hakerdonelson.com

‘W. SCOTT WELCH. IT

Direet Diak: (601) 351-2440

Direct Fox; (501} §92-2440

E-Mnit Address: swelch@bak zxlonelson.com

June 12, 2006

VIA FACSIMILE (212} 228-1698
The Honorable Arlen Specter
Chairman, Committe ¢ on the Judiciary
United States Senate

224 Dirksen Senate ffice Building
Washington, D.C. 20410

Dear Senator Specte::

T am writing as one- of several former presidents of The Mississippi Bar which is our State’s
unified bar association. Each Past President has been asked to write separately to you and Senator
}Leahcy, rather that sending a joint letter that might resemble a petition. We write to urge confirmation
of Michael B. Wallaze as a judge on the United States Court of Appeals for the Fifth Circuit. We also
wtite to disagree with the recent report of the American Bar Association’s Standing Commiltes on
Federal Judiciary that Mr. Wallace is “not qualified” for the position to which he has been nominzted.

We former presidents are Republicans, Democrats and Independents. We share no political
party, judicial philotophy or religious affiliation. We have lived and practiced law in Mississippi for
many years. We know Mike Wallace well, as lawyer and citizen. Our views are based on our
lIongstanding person:l experience, We have scen Mike at work and play, relaxed and under prassures
that only a busy and responsible law practice can create. We have seen him under fire. We do not base
our views on telephoue interviews with persons we have never met.

We have found Mike Wallace to be an exemplary lawyer and American citizen, who has
involved himself deeply in the issues of his day. He is exceedingly well qualified, by training, talsnt and
experience, to occup y 8 seat on this important appellate court,

Mike’s form:1 educational and clerkship experience are well known: undergraduate education at
Harvard, 2 member «f the law review a1 Virginia, clerkships at the Supreme Court of Mississippi and the
Supreme Court of th: "Jnited States, the latter for then Associate Justice William H. Rehnquist.

Since those cays, Mike has been engaged in the private practice of law in Mississippi for more
than 23 years. He 1as earned the highest reputation among his peers for legal ability and integrity.

_Based on peer teviess, the respected legal publicarion Martindale Hubbell has given Mike its highest

ALABAMA + GEORGIA =« LOUISTANA » MISSISSIPPI » TENNESSEE + WASHINGTION, D,C. - BEHING, CHINA

rpresrmmon 0 fer,
RDRC Iperoation o, LLE
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Jun-12-2006 10:44am  From- T-162  P.003/004 F-565
Honorable Arlen Spucter
Tune 12, 2006
Page 2

“ay” rating attesting; to his superb reputation for integrity and legal ability. Two other prominent
publications that basie their ratings on peer reviews: “The Best Lawyers in America™ and “Chambers
USA” both list Mik: as one of Mississippi’s top business litigators. He is a Fellow in the Arnerican
Academy of Appellit¢ Lawyers, an organization composed of America’s foremost appellate advocates.
Membership in the Academy is by invitation. Fellows of the Academy include, among others, Chief
Justice John Roberts, Floyd Abrams, Robert Fiske, Philip Lacovara, Ted Olson and Seth Waxmar:.

Qutside the 1w, Mike’s qualities find further reflection in his position as an elder in his church, a
Sunday school teacher, and a participant in church mission trips to build houses for the poor in Central
America.

It is inconceivable that anyone armed with knowledge of Mike Wallace's intellectual and
professional abilitier, and aware of his reputation for personal and professional integrity, could doubt
that he possesses any of the qualities necessary for distingnished service on the federal bench.

But surely it is no secret that the ABA Standing Commitee’s recent, shocking rating cf Mike
was not based on any concern that e lacks professional competence. It was not based on a suipected
lack of integrity. It vvas an expression of a stated belief that Mike lacks judicial lemperament.

Because the Commitiee gives no statement of reasons to support its ratings, we cannot know
what evidence the C ommitiee may have considered in reaching its decision. But we believe tiat this
unfair rating can be Taced squarely to a part-time, non-judicial public office that Mike occupied almost
20 years ago, as a m:mber and later chairman of the board of directors of the Legal Service Corpuration,
positions 1o which hi: was nominated by President Reagan.

Based on his service on that board, and the positions he advocated while on it, it is saft 10 say
that Mike Wallace’s view of the proper role of government in providing legal services for the poor is
inconsistent with the view of the chair of the ABA’s Standing Committee on Federal Judiciary, Mike’s
view is also inconsistznt with the views of many of his colleagues in Mississippi some of whom are
signatorics of a letter like this, But that is not a fair basis to find him “not qualified” for the _udicial
position to which he has been nominated.

These are maters about which reasonable persons of good faith can disagree. Mike’s. views
were shared; at leas: in large part, by a two-term President of the United States and by members of
Congress. It is unfiair to characterize those who differ on such policy matters as lacking n  udicial
temperament, when ‘he real objection is to the substance of the opinion, and not to whether the person
who held it could juc.ge fairly in matters that come before him.

The ABA Standing Commitiee assures us that “[tlhe Committee’s goal is to support and
encourage the select.on of the best-qualified persons for the federal judiciary. It reswicts its eveluation
to issuss bearing o1 professional qualifications and does not consider a nominee’s philosophy or
ideology.” With all espect to the Committee, its evaluation of Mike Wallace could not have been based
on Mike’s professional qualifications. This evaluation was obviously based solely on Mike’s perceived
philosophy and ideoto zy, and it does not deserve serious consideration by this Committee.
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Jun-12-2006 10:44am  From- T-152  P.004/004  E-5G5

Honorable Arlen Spicter
June 12, 2006
Page 3

My personal and professional experience with Mike Wallace convinces me and, T belicve, my
fellow former bar presidents that Mike possesses demonstrated judicial temperament, and that be: would
judge fairly and without favor the matters that come before him.

In addition tc: writing against the back drop of 2 Past President of The Mississippi Bar, I am also
a Past President of the American Board of Trial Advocates (ABOTA) ~ a “by invitation” orgiization
that is composed of plaintiff and defense lawyers in civil practice who come from both major political
parties, and [ am the surrent State Delegate to the ABA House of Delegates from Mississippi. I urge
your Committe to ecnfirm Michael B. Wallace to a judgeship on the United States Court of Appaals for

the Fifth Circuit.
Q\ ery wuly yoi;;,
W. Sco 1ch, 1T

ce: The Honorable Patrick J. Leahey (via facsimile, (202) 224-9516)
Ranking Meraber, Commirtee on the Judiciary
United States Sienate
152 Dirksen 3¢nate Office Building
‘Washington, D.C. 20510

Office of Lega. Policy (via facsimile, (202) 514-5715)
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STATE OF CONNECTICUT
SUPERIOR COURT
HON. GARY J. WHITE :
@ Judges’s Chambers 06 JUL2G AM1E: 29
W 69 Brooklyn Street, Rockville, Connecticut 06066 Telephone: (860} 896-4930

Tuly 14,2006

The Honorable Alan Specter
Chairman - Judiciary Committee
United States Senate

224 Prirksen Senate Office Building
‘Washington, D.C. 20510

Re: The Honorable Vanessa Bryant
Dear Chairman Specter:

1 am writing to you in support of my friend and colleague, Vanessa Bryant, who is a candidate for
a seat on the Federal District Court for the District of Connecticut. I have known Judge Bryant for more than
eight years both personally and in her professional career. I can say without hesitation that she is intelligent,
industrious and well organized. She is experienced both as an attorney and as a judge in a wide range of
substantive law areas and has earned respect within the legal profession and the community at large.

In her tenure as a Judge of the Superior Court in Connecticut, Judge Bryant has served as the
Administrative Judge for the Judicial District of Litchfield as well as the Presiding Judge for Civil Matters
in the Judicial District of Hartford. These are not easy jobs. Each of these positions carries with it
supervisory authority over other judges, administrative responsibilities and requires solid knowledge of a
wide range of legal issues. It is no accident that Judge Bryant has served as a leader within the judiciary.
She is a very capable person who inspires confidence in others.

Judge Bryantis also person of strong character. She is not intimidated by what other people say and
does her best to ensure that in her courtroom all litigants receive equal justice based on the facts aud the Taw.
Judge Bryant is firm, flexible and compassionate in rendering her judgments.

I strongly recommend that the Judiciary Committee approve Judge Bryant’s candidacy. If she is
approved, she will be a valuable asset to the Federal Judiciary and will serve with distinction for many years
to come.

Very truly yours,

Hon. Gary J. White '
Judge, Superior Court |

GIW/fey
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